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The information in this prospectus is not complete and may be changed. We may not sell these securities
or accept your offer to buy any of them until the registration statement filed with the Securities and
Exchange Commission is declared effective. This prospectus is not an offer to sell these securities and it is
not soliciting an offer to buy these securities in any state or jurisdiction where the offer or sale is not
permitted.

SUBJECT TO COMPLETION, DATED MARCH 24, 2022

PROSPECTUS

Versus Systems Inc.
$25,000,000

Common Shares
Debt Securities

Subscription Receipts
Warrants

Rights
Units

__________________________

Versus Systems Inc. may offer, issue and sell, from time to time, in one or more offerings, the securities
described in this prospectus. We may also offer securities of the types listed above that are convertible or
exchangeable into one or more of the securities so listed. The total aggregate offering price for these securities
will not exceed $25,000,000 (or the equivalent thereof in other currencies).

These securities may be offered or sold to or through one or more underwriters, dealers or agents, or
directly to purchasers, on a continued or delayed basis. We will provide the names of any such agents and
underwriters used in connection with the sale of any of these securities, as well as any fees, commissions or
discounts we may pay to such agents and/or underwriters in connection with the sale of these securities, in the
applicable prospectus supplement.

This prospectus describes the general terms of these securities and the general manner in which we will
offer them. We will provide the specific terms of these securities, and the manner in which they are being
offered, in supplements to this prospectus. You should read this prospectus, any post-effective amendment and
the applicable prospectus supplement, as well as any documents we have incorporated into this prospectus by
reference carefully before you invest. Where required by statute, regulation or policy, and where securities are
offered in currencies other than United States dollars, appropriate disclosure of foreign exchange rates
applicable to the securities will be included in the prospectus supplement describing the securities. This
prospectus does not qualify in any of the provinces or territories of Canada the distribution of the securities to
which it relates.

The aggregate market value of our outstanding common shares held by non-affiliates is $20.8 million
based on 20,100,863 common shares outstanding as of March 22, 2022, of which 15,627,113 common shares
are held by non-affiliates, at a price per common share of $1.33 based on the closing sale price of our common
shares on the NASDAQ Capital Market on March 22, 2022. In addition, as of the date hereof, we have not
offered any securities pursuant to General Instruction I.B.5 of Form F-3 during the prior 12 calendar month
period that ends on and includes the date of this prospectus.

Our principal executive offices in Canada are located at 1558 Hastings Street, Vancouver, British
Columbia V6G 3J4 Canada, and our telephone number is (604) 639-4457. Our principal executive offices in the
United States are located at 6701 Center Drive West, Suite 480, Los Angeles, CA 90045, and our telephone
number at that address is (424) 226-8588.

The common shares of Versus Systems Inc. are listed on the NASDAQ Capital Market under the symbol
“VS.” On March 22, 2022, the closing price of our common shares on the NASDAQ Capital Market was $1.33
per share. There is currently no market through which the securities, other than the common shares, may be sold
and purchasers may not be able to resell the securities purchased under this prospectus. This may affect the
pricing of the securities in the secondary market, the transparency and availability of trading prices, the liquidity
of the securities and the extent of issuer regulation. See “Risk Factors”.

__________________________

Investing in our securities involves a high degree of risk. Before buying our securities, you should
consider carefully the risks described under the caption “Risk Factors” beginning on page 12 of this
prospectus and in the documents incorporated by reference in this prospectus and refer to the risk factors
that may be included in a prospectus supplement and in our reports and other information that we file
with the U.S. Securities and Exchange Commission.

Neither the U.S. Securities and Exchange Commission nor any state or Canadian securities
commission or regulator has approved or disapproved of these securities or determined if this prospectus
is truthful or complete. Any representation to the contrary is a criminal offense.

__________________________

This prospectus is dated ________, 2022.
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 ABOUT THIS PROSPECTUS

This prospectus is part of a registration statement that we filed with the Securities and Exchange
Commission (“SEC”) using a “shelf” registration process. Under this shelf registration process, we may sell any
combination of the securities described in this prospectus in one or more offerings.

This prospectus provides you with a general description of the securities we may offer. Each time we sell
securities, we will provide a prospectus supplement that will contain specific information about the terms of that
offering. Such prospectus supplement may also add, update or change information contained in this prospectus.
If there is any inconsistency between the information in the prospectus and the applicable prospectus
supplement, you should rely on the information in the prospectus supplement. You should read the information
in this prospectus and the applicable prospectus supplement together with the additional information
incorporated by reference herein as provided for under the heading “Incorporation of Certain Information by
Reference.”

Owning securities may subject you to tax consequences in the United States and/or Canada. This
prospectus or any applicable prospectus supplement may not describe these tax consequences fully. You
should read the tax discussion in any prospectus supplement with respect to a particular offering and
consult your own tax advisor with respect to your own particular circumstances.

You should rely only on the information contained in or incorporated by reference into this prospectus or
in any prospectus supplement. We have not authorized anyone to provide you with different information. We are
not making an offer to sell or soliciting an offer to buy these securities in any jurisdiction in which the offer or
solicitation is not authorized or in which the person making the offer or solicitation is not qualified to do so or to
anyone to whom it is unlawful to make the offer or solicitation. You should assume that the information
contained in this prospectus and in any applicable prospectus supplement is accurate only as of the date on the
front cover of this prospectus or prospectus supplement, as applicable, and the information incorporated by
reference into this prospectus or any prospectus supplement is accurate only as of the date of the document
incorporated by reference.

Any of the securities described in this prospectus and in a prospectus supplement may be convertible or
exchangeable into other securities that are described in this prospectus or will be described in a prospectus
supplement and may be issued separately, together or as part of a unit consisting of two or more securities,
which may or may not be separate from one another. These securities may include new or hybrid securities
developed in the future that combine features of any of the securities described in this prospectus.

The registration statement that contains this prospectus, including the exhibits to the registration statement,
contains additional information about us and the securities offered under this prospectus. You can find the
registration statement at the SEC’s website or at the SEC office mentioned under the heading “Where You Can
Find More Information.”

Our consolidated financial statements that are incorporated by reference into this prospectus have been
prepared in accordance with International Financial Reporting Standards, as issued by the International
Accounting Standards Board, which we refer to as IFRS.

Unless the context otherwise indicates, the terms “us,” “we,” “our,” “Liquid” and the “Company” refer to
Versus Systems Inc. and our subsidiaries.

All trademarks, trade names and service marks appearing in this prospectus or the documents incorporated
by reference herein are the property of their respective owners. Use or display by us of other parties’ trademarks,
trade dress or products is not intended to and does not imply a relationship with, or endorsements or sponsorship
of, us by the trademark or trade dress owner. Solely for convenience, trademarks and tradenames referred to in
this prospectus appear without the ® and ™ symbols, but those references are not intended to indicate, in any
way, that we will not assert, to the fullest extent under applicable law, our rights or that the applicable owner
will not assert its rights, to these trademarks and trade names.

Unless stated otherwise or as the context otherwise requires, all references to dollar amounts in this
prospectus and any prospectus supplement are references to United States dollars. References to “$”, “US$” or
“USD$” are to United States dollars and references to “CS” or “Canadian$” are to Canadian dollars.
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 WHERE YOU CAN FIND MORE INFORMATION

Statements included or incorporated by reference in this prospectus about the contents of any contract,
agreement or other documents referred to are not necessarily complete, and in each instance an investor should
refer to any such contracts, agreements or other documents incorporated by reference for a more complete
description of the matter involved. Each such statement is qualified in its entirety by such reference.

We are subject to the information requirements of the Securities Exchange Act of 1934, as amended
(“Exchange Act”), and in accordance therewith file and furnish reports and other information with the SEC. As a
foreign private issuer, certain documents and other information that we file and furnish with the SEC may be
prepared in accordance with the disclosure requirements of Canada, which are different from those of the
United States. In addition, as a foreign private issuer, we are exempt from the rules under the Exchange Act
prescribing the furnishing and content of proxy statements, and our officers, directors and principal shareholders
are exempt from the reporting and short-swing profit recovery provisions contained in Section 16 of the
Exchange Act. In addition, we are not required to publish financial statements as promptly as U.S. companies.

An investor may read and download the documents we have filed with the SEC under our corporate
profile at www.sec.gov. An investor may read and download any public document that we have filed with the
Canadian securities regulatory authorities under our corporate profile on the SEDAR website at www.sedar.com.
An investor may also access our public filings through our website at www.versussystems.com.

This prospectus is a part of a registration statement on Form F-3. This prospectus does not contain all of
the information you can find in the registration statement or the exhibits to the registration statement. For further
information about us and the securities offered under this prospectus, we refer you to the registration statement
and the exhibits and schedules filed as a part of the registration statement.
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 INCORPORATION OF CERTAIN INFORMATION BY REFERENCE

The SEC allows us to “incorporate by reference” information we have filed with the SEC into this
prospectus. This means that we can disclose important information to you by referring to another document filed
separately with the SEC. The information incorporated by reference is an important part of this prospectus, and
the information we file subsequently with the SEC will automatically update and supersede the information in
this prospectus. The information that we incorporate by reference in this prospectus is deemed to be a part of this
prospectus. This prospectus incorporates by reference the documents listed below that we have previously filed
with the SEC:

•        Our Annual Report on Form 20-F for the year ended December 31, 2020, filed with the SEC on
May 5, 2021;

•        Our Reports on Form 6-K furnished to the SEC on May 5, 2021, May 12, 2021, May 19, 2021,
August 16, 2021, November 17, 2021 and January 13, 2022; and

•        The description of our common shares contained in our Registration Statement on Form F-1 filed
with the SEC on November 20, 2020 and any amendments thereto filed to update the description.

In addition, this prospectus shall also be deemed to incorporate by reference all subsequent annual reports
filed on Form 20-F, Form 40-F or Form 10-K, and all subsequent filings on Forms 10-Q and 8-K (if any) filed by
us pursuant to the U.S. Exchange Act prior to the termination of the offering made by this prospectus. We may
also incorporate by reference into this prospectus any Form 6-K that is submitted to the SEC after the date of the
filing of the registration statement of which this Prospectus forms a part and before the date of termination of this
offering. Any such Form 6-K that we intend to so incorporate shall state in such form that it is being
incorporated by reference into this prospectus. The documents incorporated or deemed to be incorporated herein
by reference contain meaningful and material information relating to us, and you should review all information
contained in this prospectus and the documents incorporated or deemed to be incorporated herein by reference.

Any statement contained in a document incorporated or deemed to be incorporated by reference herein
shall be deemed to be modified or superseded for the purposes of this prospectus, to the extent that a statement
contained herein or in any other subsequently filed document which also is or is deemed to be incorporated by
reference herein modifies or supersedes such statement. Any statement so modified or superseded shall not
constitute a part of this prospectus, except as so modified or superseded. The modifying or superseding statement
need not state that it has modified or superseded a prior statement or include any other information set forth in
the document that it modifies or supersedes. The making of such a modifying or superseding statement shall not
be deemed an admission for any purposes that the modified or superseded statement, when made, constituted a
misrepresentation, an untrue statement of a material fact or an omission to state a material fact that is required to
be stated or that is necessary to make a statement not misleading in light of the circumstances in which it was
made.

Documents which we incorporate by reference are available from us without charge, excluding all
exhibits, unless we have specifically incorporated by reference an exhibit in this prospectus. You may obtain
documents incorporated by reference in this prospectus by requesting them in writing or by telephone from us at:

Versus Systems Inc.
Attention: Corporate Secretary

6701 Center Drive West, Suite 480
Los Angeles, CA 90045

(310) 242-0228
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 FORWARD-LOOKING STATEMENTS

This prospectus includes forward-looking statements. These statements involve risks known to us,
significant uncertainties, and other factors which may cause our actual results, levels of activity, performance, or
achievements to be materially different from any future results, levels of activity, performance, or achievements
expressed or implied by those forward-looking statements.

Some of the statements in this prospectus constitute “forward-looking statements” that represent our
beliefs, projections and predictions about future events. From time to time in the future, we may make additional
forward-looking statements in presentations, at conferences, in press releases, in other reports and filings and
otherwise. Forward-looking statements are all statements other than statements of historical fact, including
statements that refer to plans, intentions, objectives, goals, targets, strategies, hopes, beliefs, projections,
prospects, expectations or other characterizations of future events or performance, and assumptions underlying
the foregoing. The words “may,” “could,” “should,” “would,” “will,” “project,” “intend,” “continue,” “believe,”
“anticipate,” “estimate,” “forecast,” “expect,” “plan,” “potential,” “opportunity,” “scheduled,” “goal,” “target,”
and “future,” variations of such words, and other comparable terminology and similar expressions and references
to future periods are often, but not always, used to identify forward-looking statements. Examples of forward-
looking statements include, but are not limited to, statements about the following:

•        our prospects, including our future business, revenues, expenses, net income, earnings per share,
gross margins, profitability, cash flows, cash position, liquidity, financial condition and results of
operations, backlog of orders and revenue, our targeted growth rate, our goals for future revenues and
earnings, and our expectations about realizing the revenues in our backlog and in our sales pipeline;

•        the potential impact of COVID-19 on our business and results of operations;

•        the effects on our business, financial condition and results of operations of current and future
economic, business, market and regulatory conditions, including the current economic and market
conditions and their effects on our customers and their capital spending and ability to finance
purchases of our products, services, technologies and systems;

•        the effects of fluctuations in sales on our business, revenues, expenses, net income, earnings per
share, margins, profitability, cash flows, capital expenditures, liquidity, financial condition and
results of operations;

•        our products, services, technologies and systems, including their quality and performance in absolute
terms and as compared to competitive alternatives, their benefits to our customers and their ability to
meet our customers’ requirements, and our ability to successfully develop and market new products,
services, technologies and systems;

•        our markets, including our market position and our market share;

•        our ability to successfully develop, operate, grow and diversify our operations and businesses;

•        our business plans, strategies, goals and objectives, and our ability to successfully achieve them;

•        the sufficiency of our capital resources, including our cash and cash equivalents, funds generated
from operations, availability of borrowings under our credit and financing arrangements and other
capital resources, to meet our future working capital, capital expenditure, lease and debt service and
business growth needs;

•        the value of our assets and businesses, including the revenues, profits and cash flows they are capable
of delivering in the future;

•        the effects on our business operations, financial results, and prospects of business acquisitions,
combinations, sales, alliances, ventures and other similar business transactions and relationships;
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•        industry trends and customer preferences and the demand for our products, services, technologies and
systems; and

•        the nature and intensity of our competition, and our ability to successfully compete in our markets.

These statements are necessarily subjective, are based upon our current plans, intentions, objectives, goals,
strategies, beliefs, projections and expectations, and involve known and unknown risks, uncertainties and other
important factors that could cause our actual results, performance or achievements, or industry results, to differ
materially from any future results, performance or achievements described in or implied by such statements.
Actual results may differ materially from expected results described in our forward-looking statements,
including with respect to correct measurement and identification of factors affecting our business or the extent of
their likely impact, the accuracy and completeness of the publicly-available information with respect to the
factors upon which our business strategy is based, or the success of our business. Furthermore, industry forecasts
are likely to be inaccurate, especially over long periods of time.

Forward-looking statements should not be read as a guarantee of future performance or results and will not
necessarily be accurate indications of whether, or the times by which, our performance or results may be
achieved. Forward-looking statements are based on information available at the time those statements are made
and management’s belief as of that time with respect to future events and are subject to risks and uncertainties
that could cause actual performance or results to differ materially from those expressed in or suggested by the
forward-looking statements. Important factors that may cause actual results, our performance or achievements,
or industry results to differ materially from those contemplated by such forward-looking statements include,
without limitation, those discussed under the caption “Risk Factors” in this prospectus.
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 VERSUS SYSTEMS INC.

This summary highlights principal features of this offering and certain information contained elsewhere or
incorporated by reference in this prospectus. This summary does not contain all of the information you should
consider before investing in our securities. We urge you to read this entire prospectus and the documents
incorporated by reference herein carefully, including the financial statements and notes to those financial
statements incorporated by reference herein and therein. Please read the section of this prospectus entitled
“Risk Factors” for more information about important risks that you should consider before investing in our
securities.

Our Mission

Our mission is to reinvent the way our customers interact with consumers through live events, games,
apps and streaming content.

Our Company

We offer a proprietary business-to-business software platform called eXtreme Engagement Online
(“XEO”) that allows live event producers, professional sports franchises, video game publishers and developers,
live event producers, and professional sports franchises, as well as other interactive media content creators, the
ability to offer in-game prizing and rewards based on the completion of in-content challenges alongside other
user engagement tools. The prizes or rewards offered are specific to each player or viewer based on a variety of
user- and content-based characteristics, including age, location, game played and challenge undertaken. Our
platform facilitates several types of single player prize challenges that includes a wide range of prize types,
including coupons, sweepstakes-style prizes, consumer packaged goods (“CPG”) and downloadable content
(“DLC”).

With the acquisition of Xcite Interactive Inc. (“Xcite Interactive”) in June of 2021, we acquired a number
of key pieces of technology and relationships that we believe will benefit our engagement and rewards business.
First, we gained an industry-leading live events fan engagement business that partners with over 50 professional
sports franchises across the National Football League (“NFL”), the National Basketball Association (“NBA”),
the National Hockey League (“NHL”) and others to drive in-stadium audience engagement using interactive
gaming functions like trivia, polling, and casual games that can be played alongside the live experience. Our
three largest customers in 2021 include the Dallas Stars, New Jersey Devils, and New York Jets. We also
acquired a growing software licensing business that takes the in-venue fan engagement tools and methods
developed by Xcite and its team over decades, productizing those tools in a scalable way that allows teams and
content partners of all sizes to engage with fans in-venue and at home in measurable, effective ways at a fraction
of the cost of a large professional game operations staff.

We license our XEO software platform to teams, leagues, and other content creators creating a recurring
revenue stream that supplements our professional services and advertising revenues. In addition to providing
improved consumer engagement with games and features like trivia and polling, the XEO platform provides
improved analytics and flexibility for our content partners through the real-time action board. The action board
provides content partners with actionable insights during the game, and it also gives operators tools to adjust the
run of show, reacting in real time to events that are happening on the field or in-venue, giving a more urgent,
contextual feel to the content and making fan’s interactivity feel more authentic and personal. This real-time
engagement tech, coupled with improved analytics about player behavior allows for both improved audience
experience and also improved advertising efficiency.

We are able to provide our customers improved fan engagement, not only reaching out to those fans that
are in the stadium, but also to those watching at home on television or streaming the game on a computer or
mobile device. With XEO, fans can follow the game, interact with other fans through a chat function, and
compete for prizes and rewards offered through the team itself or through one of the team’s sponsors or branding
partners. This engagement and rewards model can extend beyond professional sports to viewers of college
sports, the Olympics, awards shows, reality TV, or even streaming content on platforms like YouTube, Twitter
and Twitch. By driving second screen engagement, content providers, such as sports teams, are able to maintain
the consumer’s attention during lengthy commercials, timeouts, and breaks in play.

We believe out platform provides real benefits for three key target groups: content providers, brands and
agencies, and fans/players. By providing interactivity and in-content rewards, content providers see more
frequent sessions and longer session times from their users and viewers. Consumer brands offering sponsorships
and in-content
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prizes or rewards within our interactive experiences see improved brand recall and brand affinity, as well as
prolonged and increased interest from players and consumers who view their goods as a positive “win” within
their viewing experience rather than as a distraction from the content they are watching as is typically the case
with traditional in-content advertising. Players, viewers, and consumers who interact alongside their favorite
content, especially players who play for real-world rewards, show an increased desire to interact with such
content, which increases the value of the content as a supplier of prizing opportunities, of the brands that offer
the prizes, and of the experience itself as an interactive and desirable challenge for players and viewers.

We monetize prizes and sponsorships in a number of ways including Cost Per Click (“CPC”), Cost Per
Action (“CPA”), and sponsorship revenues that can be charged to the brand. In those cases, we either are paid to
place images within our interactive elements, or as a function of an end user interacting with the brand (CPC), or
as a function of the user accepting the reward or in some way transacting with the brand (CPA). We share a
certain percentage of the gross receipts we receive from such brand customers with the content partners who are
the owners of the media in which the prizes or rewards are offered. Our current agreements with the owners or
marketers of consumer brands provide that we are paid a fee to place their ads in content, the amount of which is
based either on the number of ads placed or upon the performance of those ads relative to the brand’s goals.

Our revenues have principally come from software licensing and professional services, provided to
professional sports franchises as well as fan engagement events like rodeos, boxing matches, concerts, and other
live events including the Olympics, Women’s World Cup, the X Games, and other global sporting events. Our
current agreements with content or game owners, including the Peach Bowl, HP, Kast and Animoca Brands,
provide that from 50% to 70% of advertising revenue will be kept by, or shared with, the publisher or developer,
with the remaining 50% to 30% of gross receipts belonging to Versus. HP, our largest customer during the years
ended December 31, 2018, 2019, and 2020 has pre-installed our platform in its OMEN and Pavilion brands of
personal computers that are manufactured primarily for gamers and for general use as a means of increasing
usage and desirability of those computers by consumers.

According to a 2018 study by us and the University of California, Los Angeles Center for Management of
Enterprise in Media, Entertainment and Sports, the introduction of rewards benefits content providers, brands,
and players across a variety of demographics.

Our technology facilitates advertising that is part of the entertainment itself — part of the narrative, not as
a distraction. By creating an environment that makes brands part of a desired experience — winning prizes or
rewards — we empower content providers and brands to engage consumers more effectively and for more
extended periods of time.

Our Strengths

While we believe our overall value is generated from our ability to directly increase player and viewer
engagement, we see the following as our core strengths:

•        Our Technology is Robust, Scalable and Flexible.    We have architected a platform that will allow
any content publisher to integrate real-world prizes into their system, and allow any brand or agency
to place their products, discounts, codes and coupons into an earned-rewards framework. We have
software development kits that are compatible with millions of games, and apps, as well as ways to
work with iOS and Android devices, PCs, consoles, Apple TVs, and other peripherals. The back end
of our platform is built in Elixir by some of the world-experts in that language. The Elixir back end
allows the type of massively scalable system that will be required for AAA games and app partners
with millions of users. The strengths of the code base are its ability to manage huge numbers of
concurrent users with localized failure — such that if there is an issue with a single player’s match it
does not affect larger portions of the system. We can add new features, new games, entire new
verticals easily. We can also adapt to changing regulatory environments around prizing, sweepstakes,
privacy and other issues by managing our geofencing for where any given prize is offered. Our
Dynamic Regulatory Compliance system is the direct result of years of thoughtful system architecture
and development — an achievement that we believe sets us apart from competitors.
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•        Our IP portfolio is Strong and Growing.    We have been issued three key patents from the
U.S. Patent and Trademark Office (USPTO) with over 50 granted claims around how to manage large
multiplayer events and how to offer players prizes in-game, at scale. We have been awarded claims
covering how to maintain and promote competitive balance in multiplayer games, how to use multi-
factor tests to serve up only relevant prizing on a per-player basis, how to use a player’s location,
game, and age to determine eligibility for certain kinds of prizes in certain kinds of single player
games, competitive games, tournaments, synchronous and asynchronous matches. We have several
other patent filings in various stages at the USPTO and we are working with our technology and legal
teams to develop new and defensible IP in this space. We want to be the only real solution for global
in-game and in-app rewards.

•        The Support of Our Partners Helps US Grow.    Our engagement platform is used by professional
sports franchises across MLB, the NHL, the NBA and the NFL as well as dozens of other global
sporting events worldwide. As we grow our user base, we believe we will become a more desirable
destination and partner for brand and advertising partners that want to reach engaged fans. We expect
to leverage that position to increase our transactional revenues exponentially while staying on a
capital-efficient low-cost trajectory

•        Choice and Earned-Rewards is a Better Model for Players.    While we sell our ad units to agencies,
brands and companies that seek to reach media players and viewers, our primary goal will always be
to make games and media experiences more fun. Our objective is to build ad units that do not
increase viewer/player churn, but in fact increase player engagement. We believe our focus on how
the player views the experience — offering them choice and an opportunity to both earn the reward
and achieve the gratification of a successful win — will be the key differentiator in the in-game and
in-app advertising market. While other competitors in the advertising industry may have more reach
at the moment, we believe the increasing numbers of players who want the superior experience of
rewards rather than banner ads, commercials and un-skippable videos will ultimately win out.

•        Our Team is Diverse, Accomplished, and Effective.    We have brought together experts in the game
industry, software development, advertising, product design and development, and corporate finance.
Our Executive Chair, Keyvan Peymani, is the Chief Brand and Commercial Officer for Cirque du
Soleil, and Jennifer Prince, one of our directors, is the Chief Commercial Officer for the Los Angeles
Rams and former Global VP and Head of Content Partnerships for Twitter. Our advisory board
includes the former Vice President of Revenue for Activision Blizzard, the Chief Executive Officer
of Radley Media, and a number of veterans of the global gaming industry. Our designers and
engineers have built hundreds of successful products from games and apps, including the NFL.com
fantasy football platform. Our production services team has supported the Super Bowl, the Stanley
Cup, the Olympics, and myriad other world-class events. We are curious, creative, community-
oriented problem solvers who have come together to make a world-class software solution. As a
result, we have won multiple awards as one of the best places to work in Los Angeles, and one of the
best places to work anywhere for millennial women. We are extremely proud of our team and our
culture. We believe it allows us to hire, retain, promote and develop the very best talent.

Our Growth Strategy

While other forms of advertising technology focus mostly upon increasing monetization solely for the
advertiser, we believe we change the universe of beneficiaries significantly. Our approach creates simultaneous
wins for content providers, brands, and consumers. We believe today’s audiences seek real, personal, contextual,
interactive, and rewarding engagement. There is no shortage of content choice in the market. Going forward, all
forms of content from apps to streaming content to video games to live events to television both linear and over
the top (OTT) will be forced to find new ways to reach audiences with content that matters. At the same time,
brands and agencies need new ways to reach customers as those audiences have an increasing number of non-ad-
supported media choices as well as a more skeptical position on advertising than they have ever had in the past.
We recognize that keeping engagement high, keeping content personal, contextual, choice-based, interactive,
and rewarding, is the key to making great content — and also great ads. This type of approach has an
opportunity to change what Statista estimates as a $600 billion-dollar global advertising industry — focusing on
making content more fun and changing the negative associations that users have with traditional media
advertising. By creating prizing opportunities, brand introductions mean a chance to win rather than switching to
another tab, source, or device while waiting for selected content to return.
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Our growth strategy can be summarized into three areas: grow the audience, grow the prize provider pool,
and then constantly iterate and improve.

The key elements of our long-term growth strategy include:

•        Increase Applications and Verticals.    To grow our user base, we will seek to increase the number of
games, applications and content providers that have integrated our platform across an increasing
number of industries. Part of that process will involve making our platform easier to integrate into the
wide variety of media, which we are doing, but the rest is putting our value proposition in front of a
larger group of app developers, content creators, and entertainment properties. Integrating into new
categories and industries allows us a greater pool of potential applications with which to integrate,
and therefore a greater pool of potential users. We intend to focus on gaming, streaming media
(including OTT services), and live event applications, but may seek to expand to other verticals as
opportunities arise. We believe this will significantly grow our user base.

•        Integrate into More Devices and Software Languages.    Our platform is currently available in
applications running on laptops and desktops, as well as in mobile devices powered by iOS and
Android operating systems through a series of software development kits (SDKs) which we have
created. We also deliver our software platform experiences via mobile web applications. We strive to
make our rewards platform available to, and compatible with, all kinds of devices. The current
engineering roadmap includes additional support for the hundreds of millions of users of social media
platforms such as Twitch, Twitter, and YouTube.

•        Develop a Global Reach.    We intend to deepen our penetration of the U.S. market. However, we
believe there is significant opportunity for expansion of our offerings into the rest of the world,
starting with Asia and Europe. In August 2020, our platform became available for the first time in
China. Throughout 2021, we expanded our platform to be available in India, Mexico, and the
UK. We plan to continue our expansion in Asia and Europe in 2022. Because our platform is built to
optimize value for a player based on his or her location, we believe we are uniquely positioned to
offer location-specific rewards and prizes for players all over the world. As we move into new
geographies, we believe we will gain new players and new brands and prize providers that can offer
real, local value.

•        Add More Prizing Partners.    Increasing the number of prize provider is the largest growth area for
our company, and the one that we believe will be the most lucrative. We have built out a sales team
and we are adding both salespeople and sales assets to pursue both agencies and individual vendors
who may want to use our platform to promote their businesses. At the same time, we are also
working to make our tools easier for prizing partners to use — including building functionality for
businesses that use e-commerce platforms such as the Shopify platform, and for others who want to
self-direct their prizing campaigns.

•        Constantly Improve Outcomes.    We are dedicated to improving the quality of the outcomes for our
partners. We have developed a number of tools to evaluate the efficacy of each advertising campaign,
and part of our value to our brand partners is providing them with anonymized but actionable
information on each of their campaigns on our platform. Our analytics are focused on response rates,
transaction rates, customer acquisition cost, and many other aspects of the step-by-step funnel from
activation to registration, all the way through to lifetime customer value. We continually review
outcomes and if there is a way to improve the transaction rate — to get winners, players or viewers to
engage with our brand partners while retaining our core goal of making the media more fun — then
we will make the necessary changes to improve those outcomes. This core tenet of our approach
requires dedication to research, player and user outreach, surveys, and constant design improvements.
We believe this strategy will produce yields in loyalty, affinity and Return on Ad Spend (ROAS) for
our partners, which will drive future growth.

•        Grow Revenues and Market Share.    We are always looking for opportunities to grow through
selective acquisitions and while much of our current roadmap is devoted to organic growth, we are
also aware of a number of potential partnerships through which we may gain market share through
inorganic growth via selective acquisition. Performance marketing is a growing field, as is interactive
media advertising, and there may be opportunities to grow our sales team, our service offerings or
our reach through acquisition.
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Our Products and Services

We provide the following products and services to our partners and customers:

•        Professional Services: Integration, Customization, and Production.    Our patented platform can be
integrated into games and interactive media through a number of Software Development Kits (SDKs),
including SDKs for iOS, Android, Unity, C++ and others. We also work with partners such as HP to
develop bespoke instances of our rewards platform, as we did with their OMEN Rewards system
available inside OMEN Command Center in every HP OMEN and Pavilion gaming desktop and
laptop. We also offer professional design, development and platform integration services to content
partners who seek a more bespoke solution. A majority of our professional sports team partners use
some degree of customization in the application of our engagement platform. We also offer live-event
production services, helping support the implantation of our platforms, including the production of
creative assets to create a more seamless fan experience for a team or venue.

•        XEO Platforms.    Our engagement technology platform is used to power fan engagement at live-
event and other entertainment focused properties, including partnering with multiple professional
sports franchises to drive in-stadium audience engagement. In addition to providing improved
consumer engagement, our XEO platform provides increased transparency and flexibility through the
real time action board. The action board reduces data to information in which the content provider can
act on during the live event. In addition, it allows for audience segmentation and targeted advertising
technology further improving advertising efficiency.

•        White-Label Rewards Platforms.    Our technology can be easily integrated into mobile apps to track
any behavior that a content, publishing, or health and fitness program partner may want to
incentivize. We can also white label and/or license technologies like our stand-alone mobile app to
enable partners to create an entire rewards ecosystem where activities in one application earn rewards
or discounts from another part of the same company. For example, we can assist a partner in creating
a mobile app that would allow a consumer to earn movie tickets to a comic book movie for
purchasing or reading the online comic, or a consumer to earn discounts on in-stadium concessions or
on team apparel for playing a sports trivia game or for watching games live on his or her mobile
device. We work with content partners to create entire in-house rewards programs for their users that
promote cross-sales within a company, or new channels for the sale of licensed goods, or new
opportunities for event or brand sponsors. Our systems and applications can be white labeled and sold
as a rewards platform for those partners looking to increase engagement and stickiness with their
customers.

•        Advertising services.    In connection with the placement or licensing of our engagement and rewards
platforms, we market our services to brand partners to place their products, discounts or coupons into
Versus-enabled content so that users, viewers and players can earn those rewards for their in-game or
in-app behavior. When providing those services, we typically charge the brand only when a player
attempts to win one of the brand’s proffered prizes. However, in certain cases may also charge on a
CPC, CPE or a CPA model.

Corporate History and Structure

Versus Systems Inc., a corporation formed under the laws of British Columbia, was formed by way of an
amalgamation under the name McAdam Resources, Inc. in the Province of Ontario on December 1, 1988 and
subsequently extra-provincially registered in British Columbia on February 2, 1989. We changed our name to
Boulder Mining Corporation on May 9, 1995 in Ontario and on September 25, 1996 in British Columbia. We
continued into British Columbia on January 2, 2007 and concurrently changed our name to Opal Energy Corp.
We changed our name to Versus Systems Inc. on June 30, 2016, and concurrently ceased or divested our mining
related business and began operating our current software platform business.

In June 2021, we completed the acquisition of multimedia, production, and interactive gaming company
Xcite Interactive, a provider of online audience engagement through its owned and operated XEO technology
platform. We now provide products and services to multiple professional sports franchises across MLB, the
NHL, the NBA and the NFL to drive in-stadium audience engagement as well as a software licensing business to
drive audience engagement.

We operate through our majority-owned subsidiary, Versus LLC, a Nevada limited liability company that
was organized on August 21, 2013, and through our wholly owned subsidiary, Xcite Interactive Inc, a Delaware
company that was reorganized as such on April 1, 2019.
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Our principal executive offices in Canada are located at 1558 Hastings Street, Vancouver, British
Columbia V6G 3J4 Canada, and our telephone number is (604) 639-4457. Our principal executive offices in the
United States are located at 6701 Center Drive West, Suite 480, Los Angeles, CA 90045, and our telephone
number at that address is (424) 226-8588. Our website address is www.versussystems.com. The information on or
accessed through our website is not incorporated in this prospectus. The SEC maintains an Internet site
(www.sec.gov) that contains reports, proxy and information statements, and other information regarding issues
that file electronically with the SEC.

Over 2018, 2019, and 2020, we principally developed and operated a business-to-business software
platform that allows video game publishers and developers, as well as other interactive media content creators,
to offer in-game prizing and rewards based on the completion of in-content challenges. We spent approximately
$3.9 million during those years to develop the system, and $14 million to operate the system and for general
working capital needs. We are continuing to develop and operate this system and have similar-to-previous-years
expenditures in progress. We operate principally in the United States of America where we develop and operate
our software platform. We operate our corporate finance and treasury functions in Canada. We maintain these
operations through the issuance of securities to raise capital.

The following chart reflects our organizational structure (including the jurisdiction of formation or
incorporation of the various entities):

Name of Subsidiary  Country of Incorporation  

Proportion of
Ownership

Interest

Versus Systems (Holdco), Inc.  United States of America  81.9%

Versus Systems UK, Ltd  United Kingdom  81.9%

Versus, LLC  United States of America  81.9%

Xcite Interactive, Inc.  United States of America  100%
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 RISK FACTORS

Investing in our securities involves a high degree of risk. Please see the “Risk Factors” section in any
prospectus supplement and in our most recent Annual Report on Form 20-F, along with any disclosure related
to the risk factors contained in our subsequent reports, in each case which are incorporated by reference in this
prospectus, as amended, supplemented or superseded from time to time by other reports we file with the SEC in
the future. Before making an investment decision, you should carefully consider these risks as well as all other
information contained or incorporated by reference in this prospectus. If any of the events described in such
“Risk Factors” section occurs or the risks described therein actually materialize, our business, financial
condition, results of operations, cash flow or prospects could be materially adversely affected. Risks and
uncertainties not presently known to us or that we currently deem immaterial may also impair our business
operations, our financial results and the value of our securities. The prospectus supplement applicable to each
type or series of securities we offer may contain a discussion of additional risks applicable to an investment in
us and the particular type of securities we are offering under that prospectus supplement.

Risks Related to Our Securities and the Offering

Future sales or other dilution of our equity could depress the market price of our common shares.

Sales of our common shares, preferred shares, warrants, rights or convertible debt securities, or any
combination of the foregoing, in the public market, or the perception that such sales could occur, could
negatively impact the price of our common shares.

In addition, the issuance of additional common shares, securities convertible into or exercisable for our
common shares, other equity-linked securities, including preferred shares, warrants or rights or any combination
of these securities pursuant to this prospectus will dilute the ownership interest of our common shareholders and
could depress the market price of our common shares and impair our ability to raise capital through the sale of
additional equity securities.

We may need to seek additional capital. If this additional financing is obtained through the issuance of
equity securities, debt securities convertible into equity or options, warrants or rights to acquire equity securities,
our existing shareholders could experience significant dilution upon the issuance, conversion or exercise of such
securities.

Our management will have broad discretion over the use of the proceeds we receive from the sale our
securities pursuant to this prospectus and might not apply the proceeds in ways that increase the value of your
investment.

Our management will have broad discretion to use the net proceeds from any offerings under this
prospectus, and you will be relying on the judgment of our management regarding the application of these
proceeds. Except as described in any prospectus supplement or in any related free writing prospectus that we
may authorize to be provided to you, the net proceeds received by us from our sale of the securities described in
this prospectus will be added to our general funds and will be used for general corporate purposes. Our
management might not apply the net proceeds from offerings of our securities in ways that increase the value of
your investment and might not be able to yield a significant return, if any, on any investment of such net
proceeds. You may not have the opportunity to influence our decisions on how to use such proceeds.
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 OFFER STATISTICS AND EXPECTED TIMETABLE

We may sell from time to time pursuant to this prospectus (as may be detailed in prospectus supplements)
an indeterminate number of securities as shall have a maximum aggregate offering price of $25,000,000. The
actual per share price of the securities that we will offer pursuant hereto will depend on a number of factors that
may be relevant as of the time of offer (see “Plan of Distribution” below).

 ENFORCEABILITY OF CIVIL LIABILITIES

We are a company organized and existing under the Business Corporations Act (British Columbia). A
majority of our directors and officers, and some or all of the experts named in this prospectus and the documents
incorporated by reference herein, are residents of Canada or otherwise reside outside the United States, and all or
a substantial portion of their assets, and a substantial portion of our assets, are located outside the United States.
It may be difficult for investors who reside in the United States to effect service within the United States upon
those directors, officers and experts who are not residents of the United States. It may also be difficult for
investors who reside in the United States to realize in the United States upon judgments of courts of the
United States predicated upon our civil liability and the civil liability of the Company’s directors, officers and
experts under the United States federal securities laws. A final judgment for a liquidated sum in favor of a
private litigant granted by a United States court and predicated solely upon civil liability under United States
federal securities laws would, subject to certain exceptions identified in the law of individual provinces and
territories of Canada, likely be enforceable in Canada if the United States court in which the judgment was
obtained had a basis for jurisdiction in the matter that would be recognized by the domestic Canadian court for
the same purposes. There is a significant risk that a given Canadian court may not have jurisdiction or may
decline jurisdiction over a claim based solely upon United States federal securities law on application of the
conflict of laws principles of the province or territory in Canada in which the claim is brought.
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 USE OF PROCEEDS

Unless we indicate a different use in an accompanying prospectus supplement, the net proceeds from our
sale of the offered securities may be used for:

•        expanding existing businesses, acquiring businesses or investing in other business opportunities;

•        debt reduction or debt refinancing;

•        investments in or advances to subsidiaries;

•        repurchases of our common shares or other securities;

•        capital expenditures; and

•        general corporate purposes, including funding working capital.

Until the net proceeds have been used, we may invest the net proceeds in short-term, investment grade,
interest bearing instruments.

The applicable prospectus supplement will provide more details on the use of proceeds of any specific
offering.
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 CAPITALIZATION AND INDEBTEDNESS

The applicable prospectus supplement will describe any material change, and the effect of such material
change, on our share and loan capitalization that will result from the issuance of securities pursuant to such
prospectus supplement.

Since September 30, 2021, there have been no changes in our consolidated share or debt capital, other
than as follows:

•        On February 28, 2022, we issued 4,375,000 units (the “Unit Offering”), each consisting of: (i) one
Common Share; and (ii) one common share purchase warrant (a “Unit Warrant”), with each such Unit
Warrant entitling the holder thereof to purchase one Common Share at an exercise price of $1.92 per
share until February 28, 2027, being the date which is five years from the date of issue, pursuant to a
public offering conducted by D.A. Davidson & Co. and H.C. Wainwright & Co., LLC acting as
representatives of the underwriters (the “Underwriters”);

•        On February 28, 2022, in connection with the Unit Offering, we issued an additional 590,625 Unit
Warrants at a purchase price of $0.0001 per warrant, upon the partial exercise by the Underwriters of
their option to purchase Unit Warrants to cover over-allotments;

•        On February 28, 2022, in connection with the Unit Offering and as partial consideration to the
Underwriters, we issued to D.A. Davidson & Co. 437,500 non-transferable compensation warrants
exercisable to purchase Common Shares at an exercise price of $0.97 per share;

•        On March 1, 2022, we issued 171,608 Common Shares, upon the conversion of 171,608 Versus
Holdco shares; and

•        On March 24, 2022, in connection with the Unit Offering, we issued 590,625 Common Shares upon
the exercise of the Underwriter’s overallotment option.
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 DESCRIPTION OF THE SECURITIES WE MAY OFFER

This prospectus contains summary descriptions of the common shares, senior and subordinated debt
securities, subscription receipts, warrants, rights and units that we may offer from time to time. These summary
descriptions are not meant to be complete descriptions of each security. We will also set forth in the applicable
prospectus supplement a description of the securities that may be offered under this prospectus. The applicable
prospectus supplement may add, update or change the terms and conditions of the securities as described in this
prospectus. The terms of the offering of securities, the initial offering price and the net proceeds to us will be
contained in the prospectus supplement and/or other offering material relating to such offering. You should read
the applicable prospectus supplement relating to the securities being offered pursuant to this prospectus and any
other offering materials that we may provide.

 Description of Share Capital

Our authorized share capital consists of an unlimited number of common shares and an unlimited number
of Class A Shares, each without par value. At December 31, 2021, we had 15,554,255 issued and outstanding
common shares and 5,057 Class A Shares.

The following description of our share capital and provisions of our articles and Notice of Articles are
summaries of material terms and provisions and are qualified by reference to our articles and Notice of Articles,
copies of which have been filed with the SEC as exhibits to the registration statement of which this prospectus is
a part.

Common Shares

The holders of our common shares are entitled to one vote for each share held at any meeting of
shareholders. The holders of our common shares are entitled to receive dividends as and when declared by our
board of directors. In the event of our liquidation, dissolution or winding-up or other distribution of our assets
among our shareholders, the holders of our common shares are entitled to share pro rata in the distribution of the
balance of our assets. There are no pre-emptive, redemption, purchase or conversion rights attaching to our
common shares. There are no sinking fund provisions applicable to our common shares. The common shares
offered in this offering, upon payment and delivery in accordance with the underwriting agreement, will be fully
paid and non-assessable.

Class A Shares

We are authorized to issue an unlimited number of Class A Shares. The Class A Shares do not have any
special rights or restrictions attached. As of December 31, 2021, there were 5,057 Class A Shares issued and
outstanding.

Warrants

At December 31, 2021, we had outstanding warrants, including our Unit A Warrants, to purchase an
aggregate of 4,486,130 common shares with an exercise price range from $4.71 per share to $7.50 per share.
These warrants have expiration dates ranging from January 20, 2022 to January 20, 2026.

 
Number of Share 

Purchase Warrants  
Exercise 

Price (USD$)  Expiry Date   
  1,665,008  $ 7.50  January 20, 2022   
  350,000  $ 4.80  March 17, 2022   
  172,531  $ 4.71  July 17, 2022   
  611,250  $ 4.89  November 17, 2022   
  1,687,341  $ 7.50  January 20, 2026   
  4,486,130        

Pursuant to the terms of such warrants, the exercise price of such warrants is subject to adjustment in the
event of stock splits, combinations or the like of our common shares.
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Options

Pursuant to the policies of Nasdaq, we may grant incentive stock options to our officers, directors,
employees and consultants. Our 2017 Stock Option Plan is a rolling stock option plan whereby we can issue a
number of options to purchase up to 15% of our issued and outstanding common shares. Options have a
maximum term of ten years and vesting is determined by our board of directors. As of December 31, 2021, we
had outstanding incentive stock options to purchase an aggregate of 1,941,769 common shares, as follows:

 Number of Options  
Exercise Price 

(USD$)  Expiry Date   
  13,063  $ 5.22  March 17, 2022   
  5,750  $ 5.72  May 18, 2022   
  74,156  $ 4.46  September 14, 2022   
  14,063  $ 5.70  June 6, 2023   
  12,813  $ 2.97  September 4, 2023   
  106,875  $ 2.52  April 2, 2024   
  6,250  $ 2.56  June 27, 2024   
  300,000  $ 4.53  September 27, 2024   
  12,500  $ 4.03  October 22, 2024   
  242,095  $ 2.98  July 24, 2025   
  166,116  $ 2.98  July 31, 2025   
  12,500  $ 3.00  August 10, 2025   
  15,364  $ 4.59  November 19, 2025   
  56,816  $ 7.04  June 1, 2026   
  329,500  $ 5.65  June 29, 2026   
  573,908  $ 4.20  August 19, 2026   
  1,941,769        

Listing

Our common shares are listed on Nasdaq Capital Market under the symbol “VS.”

Transfer Agent and Registrar

The U.S. transfer agent and registrar for our common shares is Computershare, Inc., located at 8742
Lucent Boulevard, Suite 300, Highlands Ranch, Colorado 80129. The telephone number of Computershare, Inc.
at such address is (303) 262-0705.

Description of Common Shares to be Issued

We may issue, separately or together with, or upon conversion, exercise or exchange of other securities,
common shares from time to time, as set forth in the applicable prospectus supplement. Holders of common
shares are entitled to receive notice of, to attend and to vote at any meetings of our shareholders, other than any
meeting of holders of another class of our shares that are entitled to vote separately as a class at such meeting.

Subject to the rights of the holders of preferred shares, if any are authorized and outstanding, the holders
of common shares are entitled to receive dividends when declared by the directors out of funds or assets properly
available for the payment of dividends, in such amount and in such form as the directors may from time to time
determine, provided however that such dividends shall not be paid if doing so would reduce the value of our net
assets to less than the total redemption amount of all issued preferred shares (if any).

In the event of our dissolution, liquidation or winding-up and subject to the prior rights of the holders of
the preferred shares, holders of common shares will be entitled to share equally in our remaining property and
assets, if any, subject to the right of the holders of preferred shares, as a class, to receive, before any distribution
of any part of our assets among the holders of common shares, the redemption amount in respect of such
preferred shares, being that amount as determined by our directors at the time of the issuance of such preferred
shares.
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 DESCRIPTION OF SENIOR AND SUBORDINATED DEBT SECURITIES

General

We may issue, separately or together with, or upon conversion, exercise or exchange of other securities,
debt securities from time to time in one or more series, as set forth in the applicable prospectus supplement. We
may issue senior debt securities or subordinated debt securities under separate indentures, which may be
supplemented or amended from time to time following their execution. Senior debt securities would be issued
under a senior indenture and subordinated debt securities would be issued under a subordinated indenture. The
senior indenture and subordinated indenture are referred to individually in this prospectus as the indenture, and
collectively as the indentures.

The particular terms of a series of debt securities will be described in a prospectus supplement relating to
such series of debt securities. The indentures will be subject to and governed by the Trust Indenture Act of 1939,
as amended. Unless otherwise stated in the applicable prospectus supplement, we will not be limited in the
amount of debt securities that we may issue, and neither the senior debt securities nor the subordinated debt
securities will be secured by any of our property or assets. Thus, by owning debt securities, you will be one of
our unsecured creditors.

The following is a description of the material features, terms and provisions of debt securities that we may
offer. The following summary does not purport to be complete and is subject to, and is qualified in its entirety
by reference to, the indentures, forms of which are filed as exhibits to the registration statement of which this
prospectus is a part and which are incorporated by reference into this prospectus, and any supplemental
indentures. The indentures, and any supplemental indentures, will contain the full legal text of the matters
described in this section of the prospectus. Because this section is a summary, it does not describe every aspect
of the debt securities or any applicable indentures or supplemental indenture. Your rights will be defined by the
terms of any applicable indenture or supplemental indenture, not the summary provided herein. This summary is
also subject to and qualified by reference to the description of the particular terms of a particular series of debt
securities described in the applicable prospectus supplement or supplements. You should carefully consider the
actual provisions of the indentures and any supplemental indentures.

The debt securities may be denominated and payable in U.S. dollars. We may also issue debt securities,
from time to time, with the principal amount, interest or other amounts payable on any relevant payment date to
be determined by reference to one or more currency exchange rates, securities or baskets of securities,
commodity prices, indices or any other financial, economic or other measure or instrument, including the
occurrence or non-occurrence of any event or circumstance. In addition, we may issue debt securities as part of
any units issued by us. All references in this prospectus or any prospectus supplement to other amounts will
include premiums, if any, other cash amounts payable under the applicable indenture, and the delivery of
securities or baskets of securities under the terms of the debt securities. Debt securities may bear interest at a
fixed rate, which may be zero, or a floating rate.

We will set forth in the applicable prospectus supplement the terms, if any, on which a series of debt
securities may be convertible into or exchangeable for our common shares or other securities. We will include
provisions as to whether conversion or exchange is permitted or mandatory, whether at the option of the holder
or at our option, as may be set forth in the indentures or any supplement or amendment thereto. We may include
provisions pursuant to which the number of common shares or other securities that holders of the series of debt
securities receive would be subject to adjustment. Some of the debt securities may be issued as original issue
discount debt securities. Original issue discount securities bear no interest or bear interest at below market rates
and will be sold at a discount below their stated principal amount.

The applicable prospectus supplement will describe the debt securities and the price or prices at which we
will offer the debt securities. The description will, to the extent applicable, include:

•        the title and form of the debt securities;

•        the ranking of the debt securities as compared to other debt;

•        the aggregate principal amount of the debt securities or the series of which they are a part and the
denominations in which we may issue the debt securities;
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•        the person or persons to whom any principal or interest on a debt security of the series will be paid,
the date or dates on which we must repay the principal, and the place or places where we must pay
the principal and any premium or interest on the debt securities;

•        the rate or rates at which the debt securities will bear interest, the date or dates from which interest
will accrue, and the dates on which we must pay interest;

•        the terms and conditions on which the debt securities may be convertible into other securities or may
be redeemed, if at all;

•        whether the debt securities are entitled to the benefit of any sinking fund;

•        the identity of the trustee;

•        any obligation to redeem or purchase any debt securities, and the terms and conditions on which we
must do so;

•        the denominations in which we may issue the debt securities;

•        the manner in which we will determine the amount of principal of or any premium or interest on the
debt securities;

•        the currency in which we will pay the principal of and any premium or interest on the debt securities;

•        the principal amount of the debt securities that we will pay upon declaration of acceleration of their
maturity;

•        the amount that will be deemed to be the principal amount for any purpose, including the principal
amount that will be due and payable upon any maturity or that will be deemed to be outstanding as of
any date;

•        whether the debt securities are defeasible and the terms of such defeasance;

•        any addition to or change in the events of default applicable to the debt securities and any right of the
trustee or the holders to declare the principal amount of any of the debt securities due and payable;
and

•        other terms of the debt securities, including affirmative and negative covenants, terms, procedures and
limitations relating to the exchange and transfer of the debt securities.

Unless otherwise specified in the applicable prospectus supplement, we will issue the senior and
subordinated debt securities in fully registered form without coupons. You will not be required to pay a service
charge for any transfer or exchange of senior and subordinated debt securities, but we may require payment of
any taxes or other governmental charges.

If necessary, any material U.S. federal income tax consequences and other special considerations with
respect to any debt securities offered under this prospectus will also be described in the applicable prospectus
supplement.

Senior Debt Securities

The senior debt securities will be our direct, unsecured general obligations, will constitute senior
indebtedness, and will have the same rank as our other senior indebtedness. For a definition of “senior
indebtedness,” see “Subordinated Debt Securities — Subordination” below.

Events of Default.    Unless otherwise specified in the applicable prospectus supplement, any of the
following events will be an event of default for any series of senior debt securities:

•        default in the payment of interest on any senior debt security of that series and the continuance of that
default for 30 days;

•        default in the payment of principal of, or premium, if any, on, any senior debt security of that series at
maturity;
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•        default in the deposit of any sinking fund payment applicable to any senior debt security of that series
and the continuance of that default for five days;

•        failure by us for 60 days after notice to perform any of the other covenants or warranties in the senior
indenture applicable to that series;

•        specified events of bankruptcy, insolvency, or reorganization; and

•        any other event of default specified with respect to senior debt securities of that series.

If any event of default with respect to senior debt securities of any series occurs and is continuing, either
the trustee or the holders of not less than 25% in principal amount of the outstanding senior debt securities of
that series will be entitled to declare the principal amount (or, if the senior debt securities of that series are
original issue discount senior debt securities, a specified portion of the principal amount) of all senior debt
securities of that series to be due and payable immediately. No such declaration will be required upon specified
events of bankruptcy, insolvency or reorganization. Subject to certain conditions, the holders of a majority in
principal amount of the outstanding senior debt securities of that series will be entitled to annul the declaration.

We will describe in the applicable prospectus supplement any particular provisions relating to the
acceleration of the maturity of a portion of the principal amount of original issue discount senior debt securities
upon an event of default.

Subject to the duty to act with the required standard of care during a default, the trustee will not be
obligated to exercise any of its rights or powers under the senior indenture at the request or direction of any of
the holders of senior debt securities, unless the holders have offered to the trustee security or indemnity
reasonably satisfactory to the trustee. Unless otherwise specified in the applicable prospectus supplement, the
holders of a majority in principal amount of outstanding senior debt securities of any series will be entitled to
direct the time, method, and place of conducting any proceeding for any remedy available to the trustee for that
series, or exercising any trust or other power conferred on the trustee. However, the trustee will be entitled to
decline to act if the direction is contrary to law or the senior indenture.

Unless otherwise specified in the applicable prospectus supplement, we will be required to file annually
with the trustee a certificate of no default or specifying any default that exists.

Defeasance and Covenant Defeasance.    Unless otherwise specified in the applicable prospectus
supplement, we will be permitted to elect:

•        defeasance, which would discharge us from all of our obligations (subject to limited exceptions) with
respect to any senior debt securities of that series then outstanding, and/or

•        covenant defeasance, which would release us from our obligations under specified covenants and the
consequences of the occurrence of an event of default resulting from a breach of these covenants.

To make either of the above elections, we will be required to deposit in trust with the trustee money and/or
U.S. government obligations (as defined below) or, with respect to senior debt securities denominated in a
foreign currency, foreign government obligations (as defined below) which, through the payment of principal
and interest in accordance with their terms, will provide sufficient money, without reinvestment, to repay in full
those senior debt securities.

As used in the senior indenture, “U.S. government obligations” are:

•        direct obligations of the U.S. or of an agency or instrumentality of the U.S., in either case that are
guaranteed as full faith and credit obligations of the U.S. and that are not redeemable by the issuer;
and

•        certain depositary receipts with respect to obligations referred to in clause immediately above.

As used in the senior indenture, “foreign government obligations” are direct obligations of a foreign
government or governments or of an agency or instrumentality of such foreign government or governments, in
either case that are guaranteed as full faith and credit obligations of such foreign government or governments
and that are not redeemable by the issuer.

20



Table of Contents

As a condition to defeasance or covenant defeasance, we will be required to deliver to the trustee an
opinion of counsel that the holders of the senior debt securities will not recognize income, gain, or loss for
federal income tax purposes as a result of the defeasance or covenant defeasance and will be subject to federal
income tax on the same amount, in the same manner and at the same times as would have been the case if
defeasance or covenant defeasance had not occurred. That opinion, in the case of defeasance, but not covenant
defeasance, will be required to refer to and be based upon a ruling received by us from the Internal Revenue
Service or published as a revenue ruling or upon a change in applicable federal income tax law.

If we exercise our covenant defeasance option with respect to a particular series of senior debt securities,
then even if there were a default under the related covenant, payment of those senior debt securities would not be
accelerated. We will be entitled to exercise our defeasance option with respect to a particular series of senior
debt securities, even if we previously had exercised our covenant defeasance option. If we were to exercise our
defeasance option, payment of those senior debt securities may not be accelerated because of any event of
default. If we exercise our covenant defeasance option and an acceleration were to occur, the realizable value at
the acceleration date of the money and U.S. government obligations in the defeasance trust could be less than the
principal and interest then due on those senior debt securities. This is because the required deposit of money
and/or U.S. government obligations in the defeasance trust will be based upon scheduled cash flows, rather than
market value, which will vary depending upon interest rates and other factors.

Modification and Waiver.    Unless otherwise specified in the applicable prospectus supplement, we,
together with the trustee, will be entitled to enter into supplemental indentures without the consent of the holders
of senior debt securities to:

•        evidence the assumption by another person of our obligations;

•        add covenants for the benefit of the holders of all or any series of senior debt securities;

•        add any additional events of default;

•        add to or change the senior indenture to permit or facilitate the issuance of debt securities in bearer
form;

•        add to, change or eliminate a provision of the senior indenture if such addition, change or elimination
does not apply to a senior debt security created prior to the execution of such supplemental indenture,
or modify the rights of a holder of any senior debt security with such provision;

•        secure any senior debt security;

•        establish the form or terms of senior debt securities of any series;

•        evidence the acceptance of appointment by a successor trustee; or

•        cure any ambiguity or correct any inconsistency in the senior indenture or make other changes,
provided that any such action does not adversely affect the interests of the holders of senior debt
securities of any affected series in any material respect.

Unless otherwise specified in the applicable prospectus supplement, other amendments and modifications
of the senior indenture may be made with the consent of the holders of not less than a majority of the aggregate
principal amount of each series of the outstanding senior debt securities affected by the amendment or
modification. Without the consent of the holder of each outstanding senior debt security affected, no
modification or amendment will be permitted to:

•        change the stated maturity of the principal of or any installment of principal or interest, if any, on any
such senior debt security;

•        reduce the principal amount of (or premium, if any) or the interest rate, if any, on any such senior debt
security or the principal amount due upon acceleration of an original issue discount security;

•        change the place or currency of payment of principal of (or premium, if any) or the interest, if any, on
such senior debt security;
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•        impair the right to sue for the enforcement of any such payment on or with respect to any such senior
debt security;

•        reduce the percentage of holders of senior debt securities necessary to modify or amend the senior
indenture; or

•        modify the foregoing requirements or reduce the percentage of outstanding securities necessary to
waive compliance with certain provisions of the senior indenture or for waiver of certain defaults.

The holders of at least a majority of the aggregate principal amount of the outstanding securities of any
series will be entitled to, on behalf of all holders of that series, waive our required compliance with certain
restrictive provisions of the senior indenture and waive any past default under the senior indenture, except a
default in the payment of principal, premium or interest or in the performance of certain specified covenants.

Consolidation, Merger, and Sale of Assets.    We may, without the consent of the holders of any senior
debt securities, consolidate or merge with any other person or transfer or lease all or substantially all of our
assets to another person, or permit another corporation to merge into us, as long as:

•        the successor is a person organized under U.S. or Canadian law;

•        the successor, if not us, assumes our obligations on the senior debt securities and under the senior
indenture;

•        after giving effect to the transaction, no event of default, and no event which, after notice or lapse of
time or both, would become an event of default, shall have occurred and be continuing; and

•        other specified conditions are met.

Subordinated Debt Securities

The subordinated debt securities will be our direct, unsecured general obligations. The subordinated debt
securities will be subordinate and junior in right of payment to all senior indebtedness — and, in certain
circumstances described below relating to our dissolution, winding-up, liquidation, or reorganization — to all
other financial obligations. Unless otherwise specified in the applicable prospectus supplement, the amount of
debt, including senior indebtedness, or other financial obligations we may incur will not be limited.

Unless otherwise specified in the applicable prospectus supplement, the maturity of the subordinated debt
securities will be subject to acceleration only upon our bankruptcy or reorganization. See “— Events of Default”
below.

Subordination.    The subordinated debt securities will be subordinate and junior in right of payment to all
senior indebtedness and, under certain circumstances described below, to all other financial obligations.

As used in this prospectus, “senior indebtedness” means the principal of, premium, if any, and interest on
all indebtedness for money borrowed by us or evidenced by a note or similar instrument. Senior indebtedness,
however, does not include indebtedness that is stated in its terms not to be senior to, or to have the same rank as,
the subordinated debt securities.

As used in this prospectus, “other financial obligations” means all indebtedness of the Company for claims
in respect of derivative products, such as interest and foreign exchange rate contracts, commodity contracts, and
similar arrangements, except obligations that constitute senior indebtedness and except obligations that are
expressly stated in their terms to have the same rank as, or not to rank senior to, the subordinated debt securities.

If the maturity of any subordinated debt securities is accelerated, the holders of all senior indebtedness
outstanding at the time of such acceleration will first be entitled to receive payment in full of all amounts due
thereon before the holders of subordinated debt securities will be entitled to receive any payment upon the
principal of (or premium, if any) or interest, if any, on the subordinated securities.
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Unless otherwise specified in the applicable prospectus supplement, no payments on account of principal
(or premium, if any) or interest, if any, in respect of the subordinated debt securities will be permitted to be made
if:

•        there shall have occurred and be continuing a default in the payment of principal of (or premium, if
any) or interest on senior indebtedness or an event of default with respect to any senior indebtedness
resulting in the acceleration of the maturity thereof; or

•        any judicial proceeding shall be pending with respect to any such default in payment or event of
default.

In addition, unless otherwise specified in the applicable prospectus supplement, upon our dissolution,
winding-up, liquidation or reorganization, we will be required to pay to the holders of senior indebtedness the
full amounts of principal of, premium, if any, and interest, if any, on the senior indebtedness before any payment
or distribution is made on the subordinated debt securities. If, after we have made those payments on the senior
indebtedness, amounts are available for payment on the subordinated debt securities and creditors that hold other
financial obligations have not received their full payments, then we will first be required to use amounts
available for payment on the subordinated debt securities to pay in full all other financial obligations before we
may make any payment on the subordinated debt securities.

Events of Default.    Unless otherwise specified in the applicable prospectus supplement, an event of
default under the subordinated indenture with respect to subordinated debt securities of any series will occur
upon certain events in bankruptcy, insolvency or reorganization involving us and any other event of default
regarding that series of debt securities. If an event of default in connection with any outstanding series of
subordinated debt securities occurs and is continuing, the trustee or the holders of at least 25% in principal
amount of the outstanding debt securities of that series will be entitled to declare the principal amount due and
payable immediately. Subject to certain conditions, the holders of a majority of the principal amount of
subordinated debt securities of a series will be entitled to rescind and annul any such declaration of acceleration.

In addition, the subordinated indenture may provide for defaults, which are not events of default and do
not entitle the holders to accelerate the principal of the subordinated debt securities. Unless otherwise specified
in the applicable prospectus supplement, the following will constitute defaults under the subordinated indenture
with respect to subordinated debt securities of a series:

•        our failure to pay principal of, or any premium on, any debt security of that series when the payment
is due;

•        our failure to pay any interest on any debt security of that series when the interest payment is due, and
continuance of this default for 30 days;

•        our default in the performance, or breach, of any of our covenants or warranties in the subordinated
indenture, other than a covenant or warranty included in the subordinated indenture solely for the
benefit of a different series of subordinated debt securities, which has continued for 60 days after we
have been given written notice of the default as provided in the subordinated indenture; and

•        any other default regarding that series of debt securities.

Defeasance and Covenant Defeasance.    Unless otherwise specified in the applicable prospectus
supplement, we will be permitted to elect defeasance and/or covenant defeasance under the same terms described
above under “Senior Debt Securities-Defeasance and Covenant Defeasance.”

Modification and Waiver.    Unless otherwise specified in the applicable prospectus supplement, the terms
for amendment or modification of the subordinated indenture and waiver of compliance with certain provisions
or past defaults under the subordinated indenture will be the same as those described above under “Senior Debt
Securities-Modification and Waiver.” Additionally, unless otherwise specified in the applicable prospectus
supplement, no modification or amendment to the subordinated indenture will be permitted to, without the
consent of the holder of each outstanding subordinated debt security affected, modify the subordination
provisions of the subordinated debt securities of any series in a manner adverse to the holders of the subordinated
debt securities.
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Consolidation, Merger, and Sale of Assets.    Unless otherwise specified in the applicable prospectus
supplement, we will be entitled to, without the consent of the holders of any subordinated debt securities,
consolidate or merge with any other person or transfer or lease all or substantially all of our assets to another
person or permit another corporation to merge into the Company under the same terms described above under
“Senior Debt Securities-Consolidation, Merger, and Sale of Assets.”

Regarding the Trustee

Unless otherwise specified in the applicable prospectus supplement, the indentures will limit the right of
the trustee, should it become our creditor, to obtain payment of claims or secure its claims.

The trustee will be permitted to engage in certain other transactions with us. However, if the trustee
acquires any conflicting interest (within the meaning of the Trust Indenture Act of 1939, as amended), the
trustee will be required to either eliminate the conflict or resign, to the extent and in the manner provided by, and
subject to the provisions of, the Trust Indenture Act of 1939, as amended, and the applicable indenture

The accompanying prospectus supplement will specify the trustee for the particular series of debt
securities to be issued under either of the indentures.

Governing Law

The senior indenture, the subordinated indenture, the senior debt securities, and the subordinated debt
securities will be governed by and construed in accordance with the laws of the State of New York.
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 DESCRIPTION OF SUBSCRIPTION RECEIPTS

We may issue subscription receipts, independently or together with other securities from time to time, as
set forth in the applicable prospectus supplement. Subscription receipts will be issued under one or more
subscription receipt agreements.

A subscription receipt is a security of ours that will entitle the holder to receive one or more common
shares or a combination of common shares and warrants, upon the completion of a transaction, typically an
acquisition by us of the assets or securities of another entity. After the offering of subscription receipts, the
subscription proceeds for the subscription receipts are held in escrow by the designated escrow agent, pending
the completion of the transaction. Holders of subscription receipts will not have any rights of shareholders of the
Company. Holders of subscription receipts are only entitled to receive common shares or warrants or a
combination thereof upon the surrender of their subscription receipts to the escrow agent or to a return of the
subscription price for the subscription receipts, together with any payments in lieu of interest or other income
earned on the subscription proceeds.

Selected provisions of the subscription receipts and the subscription receipt agreements are summarized
below. This summary is not complete. The statements made in this prospectus relating to any subscription
receipt agreement and subscription receipts to be issued thereunder are summaries of certain anticipated
provisions thereof and are subject to, and are qualified in their entirety by reference to, all provisions of the
applicable subscription receipt agreement.

The prospectus supplement will set forth the following terms relating to the subscription receipts being
offered:

•        the designation of the subscription receipts;

•        the aggregate number of subscription receipts offered and the offering price;

•        the terms, conditions and procedures for which the holders of subscription receipts will become
entitled to receive common shares or warrants or a combination thereof;

•        the number of common shares or warrants or a combination thereof that may be obtained upon the
conversion of each subscription receipt and the period or periods during which any conversion must
occur;

•        the designation and terms of any other securities with which the subscription receipts will be offered,
if any, and the number of subscription receipts that will be offered with each security;

•        the gross proceeds from the sale of such subscription receipts, including (if applicable) the terms
applicable to the gross proceeds from the sale of such subscription receipts, plus any interest earned
thereon;

•        the material income tax consequences of owning, holding and disposing of such subscription receipts;

•        whether such subscription receipts will be listed on any securities exchange;

•        any terms, procedures and limitations relating to the transferability, exchange or conversion of the
subscription receipts; and

•        any other material terms and conditions of the subscription receipts.

Any material U.S. federal income tax consequences and other special considerations with respect to any
subscription receipts offered under this prospectus will also be described in the applicable prospectus
supplement.
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 DESCRIPTION OF WARRANTS

We may issue warrants independently in one or more series to purchase common shares, or in any
combination of those securities, as set forth in the applicable prospectus supplement. In addition, warrants may
be issued independently or together with the underlying securities, and may be attached to or separate from the
underlying securities. We may issue series of warrants under a separate warrant agreement between us and a
warrant agent. The following summary outlines some of the general terms and provisions of the warrants that we
may issue from time to time. Specific terms of a series of warrants and any related warrant agreement will be
stated in the applicable prospectus supplement. The following summary does not purport to be complete and is
subject to, and is qualified in its entirety by reference to, the terms and provisions of the warrants and any related
warrant agreement, which we will file with the SEC in connection with the issuance of that series of warrants.
You should carefully consider the actual provisions of the warrants and any related warrant agreement.

The applicable prospectus supplement will describe the following terms, where applicable, of warrants in
respect of which this prospectus is being delivered:

•        the title of the warrants;

•        the designation, amount and terms of the securities for which the warrants are exercisable and the
procedures and conditions relating to the exercise of such warrants;

•        the designation and terms of the other securities, if any, with which the warrants are to be issued and
the number of warrants issued with each such security;

•        the price or prices at which the warrants will be issued;

•        the aggregate number of warrants;

•        any provisions for adjustment of the number or amount of securities receivable upon exercise of the
warrants or the exercise price of the warrants;

•        the price or prices at which the securities purchasable upon exercise of the warrants may be purchased
and the form of consideration that may be used to exercise the warrants;

•        the date on which the right to exercise the warrants shall commence and the date on which the right
will expire;

•        the maximum or minimum number of warrants which may be exercised at any time;

•        the terms of any mandatory or option call provisions;

•        whether the warrants are to be issued in registered or bearer form;

•        whether the warrants are extendible and the period or periods of such extendibility;

•        the identity of any warrant agent; and

•        other terms of the warrants, including terms, procedures and limitations relating to the exchange,
transfer and exercise of the warrants.

Any material U.S. federal income tax consequences and other special considerations with respect to any
warrants offered under this prospectus will also be described in the applicable prospectus supplement.

Before exercising their warrants, holders of warrants will not have any of the rights of holders of the
securities purchasable upon such exercise, including the right to receive dividends, if any, or payments upon our
liquidation, dissolution or winding-up or to exercise voting rights, if any.
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 DESCRIPTION OF RIGHTS

We may issue rights to our shareholders for the purchase of debt securities, common shares or other
securities, as set forth in the applicable prospectus supplement. These rights may be issued independently or
together with any other security offered hereby and may or may not be transferable by the shareholder receiving
the rights in such offering. In connection with any offering of such rights, we may enter into a standby
arrangement with one or more underwriters or other purchasers pursuant to which the underwriters or other
purchasers may be required to purchase any securities remaining unsubscribed for after such offering.

Each series of rights will be issued under a separate rights agreement which we will enter into with a bank
or trust company, as rights agent, all as set forth in the applicable prospectus supplement. The rights agent will
act solely as our agent in connection with the certificates relating to the rights and will not assume any obligation
or relationship of agency or trust with any holders of rights certificates or beneficial owners of rights.

The applicable prospectus supplement will describe the specific terms of any offering of rights for which
this prospectus is being delivered, including the following:

•        the date of determining the shareholders entitled to the rights distribution;

•        the number of rights issued or to be issued to each shareholder;

•        the exercise price payable for each share of debt securities, common shares or other securities upon
the exercise of the rights;

•        the number and terms of the shares of debt securities, common shares or other securities which may
be purchased per each right;

•        the extent to which the rights are transferable;

•        the date on which the holder’s ability to exercise the rights shall commence, and the date on which the
rights shall expire;

•        the extent to which the rights may include an over-subscription privilege with respect to unsubscribed
securities;

•        if applicable, the material terms of any standby underwriting or purchase arrangement entered into by
the Company in connection with the offering of such rights; and

•        any other terms of the rights, including the terms, procedures, conditions and limitations relating to
the exchange and exercise of the rights.

Any material U.S. federal income tax consequences and other special considerations with respect to any
rights offered under this prospectus will also be described in the applicable prospectus supplement.
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 DESCRIPTION OF UNITS

We may issue, separately or together with, or upon conversion, exercise or exchange of other securities,.
units comprised of one or more of the securities described in this prospectus in any combination, as set forth in
the applicable prospectus supplement. Each unit will be issued so that the holder of the unit also is the holder of
each security included in the unit. Thus, the holder of a unit will have the rights and obligations of a holder of
each included security. The unit agreement under which a unit is issued may provide that the securities included
in the unit may not be held or transferred separately at any time or at any time before a specified date.

The applicable prospectus supplement relating to the units we may offer will include specific terms
relating to the offering, including, among others: the designation and terms of the units and of the securities
comprising the units, and whether and under what circumstances those securities may be held or transferred
separately; any provision for the issuance, payment, settlement, transfer or exchange of the units or of the
securities comprising those units; and whether the units will be issued in fully registered or global form. This
summary is therefore subject to and is qualified in its entirety by reference to all the provisions of any applicable
unit agreement, including any definitions of terms used therein. Your rights will be defined by the terms of any
applicable unit agreement, not the summary provided herein. This summary is also subject to and qualified by
reference to the description of the particular terms of a particular unit described in the applicable prospectus
supplement or supplements.
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 PLAN OF DISTRIBUTION

We may sell the securities covered by this prospectus from time to time by one or more of the following
methods, or any combination thereof, or through any other method permitted by law: to or through underwriters,
brokers or dealers, with or without an underwriting syndicate, for them to offer and sell to the public; directly to
one or more purchasers in negotiated purchases or in competitively bid transactions; through designated agents;
directly to holders of warrants exercisable for our securities upon the exercise of warrants; or through a
combination of any of these methods of sale. We reserve the right to accept or reject, in whole or in part, any
proposed purchase of securities, whether the purchase is to be made directly or through agents.

Each time that we use this prospectus to sell our securities, we will also provide a prospectus supplement
that contains the specific terms of the offering, including the name or names of any underwriters, dealers or
agents and the types and amounts of securities underwritten or purchased by each of them; the public offering
price of the securities and the proceeds to us; any over-allotment options under which underwriters may purchase
additional securities from us; any agency fees or underwriting discounts or other items constituting agents’ or
underwriters’ compensation; any discounts, commissions or concessions allowed or reallowed or paid to
underwriters, agents or dealers; any securities exchange or market on which the securities may be listed; and any
delayed delivery arrangements.

The offer and sale of the securities described in this prospectus by us, the underwriters, or the third parties
described above may be effected from time to time in one or more transactions: at a fixed price or prices, which
may be changed; at market prices prevailing at the time of sale; in “at the market offerings” within the meaning
of Rule 415(a)(4) of the Securities Act, to or through a market maker or into an existing trading market, on an
exchange, or otherwise; at prices related to the prevailing market prices; or at negotiated prices.

Any public offering price and any discounts or concessions allowed or reallowed or paid to dealers may be
changed from time to time.

Unless otherwise specified in the related prospectus supplement, each series of securities will be a new
issue with no established trading market, other than our common shares, which are listed on The NASDAQ
Capital Market. We may elect to list any securities on an exchange, but we are not obligated to do so. It is
possible that one or more underwriters may make a market in the securities, but such underwriters will not be
obligated to do so and may discontinue any market making at any time without notice. No assurance can be
given as to the liquidity of, or the trading market for, any offered securities.

If underwriters are used in the sale of any securities, the securities will be acquired by the underwriters for
their own account and may be resold from time to time in one or more transactions, including negotiated
transactions, at a fixed public offering price or at varying prices determined at the time of sale. The securities
may be either offered to the public through underwriting syndicates represented by managing underwriters, or
directly by underwriters. Generally, the underwriters’ obligations to purchase the securities will be subject to
certain conditions precedent set forth in the applicable underwriting agreement. We may offer the securities to
the public through underwriting syndicates represented by managing underwriters or by underwriters without a
syndicate. The underwriters will be obligated to purchase all of the securities if they purchase any of the
securities. Only underwriters that we have named in the prospectus supplement will be underwriters of the
securities offered by that prospectus supplement.

If we use dealers in the sale of securities, we may sell securities to such dealers as principals. The dealers
may then resell the securities to the public at varying prices to be determined by such dealers at the time of
resale. If we use agents in the sale of securities, unless otherwise indicated in the prospectus supplement, they
will use their reasonable best efforts to solicit purchases for the period of their appointment. We may solicit
offers to purchase the securities directly, and we may sell the securities directly to institutional or other investors,
who may be deemed underwriters within the meaning of the Securities Act with respect to any resales of those
securities. Unless otherwise indicated in a prospectus supplement, if we sell directly, no underwriters, dealers or
agents will be involved. The terms of these sales will be described in the applicable prospectus supplement. We
will not make an offer of securities in any jurisdiction that does not permit such an offer.
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We may authorize underwriters, dealers, or agents to solicit offers by certain types of institutional
investors to purchase our securities at the public offering price set forth in the prospectus supplement pursuant to
delayed delivery contracts providing for payment and delivery on a specified date in the future. The contracts
will be subject only to those conditions set forth in the prospectus supplement, and the prospectus supplement
will set forth any commissions or discounts we pay for solicitation of these contracts.

Agents and underwriters may be entitled to indemnification by us against civil liabilities, including
liabilities under the Securities Act, or contribution with respect to payments that the agents or underwriters may
make with respect to these liabilities. Agents and underwriters may engage in transactions with, or perform
services for, us in the ordinary course of business.

In connection with any offering, the underwriters may purchase and sell securities in the open market.
These transactions may include short sales, over-allotment, stabilizing transactions and purchases to cover
positions created by short sales and penalty bids. Short sales involve the sale by the underwriters of a greater
number of securities than they are required to purchase in an offering. Over-allotment involves sales in excess of
the offering size, which create a short position. Stabilizing transactions consist of certain bids or purchases of the
offered securities or any underlying securities made for the purpose of preventing or retarding a decline in the
market price of the securities while an offering is in progress. Short-covering transactions involve purchases of
the securities, either through exercise of the over-allotment option or in the open market after the distribution is
completed, to cover short positions. Penalty bids permit the underwriters to reclaim a selling concession from a
dealer when the securities originally sold by the dealer are purchased in a stabilizing or covering transaction to
cover short positions. These activities by the underwriters may stabilize, maintain or otherwise affect the market
price of the securities. As a result, the price of the securities may be higher than the price that otherwise might
exist in the open market. If these activities are commenced, they may be discontinued by the underwriters at any
time. These transactions may be effected on an exchange (if the securities are listed on an exchange) in the over-
the-counter market or otherwise.

We may enter into derivative transactions with third parties, or sell securities not covered by this
prospectus to third parties in privately negotiated transactions. If the applicable prospectus supplement indicates
in connection with those derivatives then the third parties may sell securities covered by this prospectus and the
applicable prospectus supplement, including in short sale transactions. If so, the third party may use securities
pledged by us or borrowed from us or others to settle those sales or to close out any related open borrowings of
shares, and may use securities received from us in settlement of those derivatives to close out any related open
borrowings of securities. The third party in such sale transactions will be an underwriter and will be identified in
the applicable prospectus supplement (or a post-effective amendment).

In connection with the distribution of the securities offered under this prospectus, we may enter into swap
or other hedging transactions with, or arranged by, underwriters or agents or their affiliates. These underwriters
or agents or their affiliates may receive compensation, trading gain or other benefits from these transactions.

Under the securities laws of some states, to the extent applicable, the securities may be sold in such states
only through registered or licensed brokers or dealers. In addition, in some states the securities may not be sold
unless such securities have been registered or qualified for sale in such state or an exemption from registration or
qualification is available and is complied with.
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 MEMORANDUM AND ARTICLES OF ASSOCIATION

Key Provisions of our Notice of Articles and Articles and the Business Corporations Act (British
Columbia)

The following is a summary of certain key provisions of our notice of articles and articles and certain
related sections of the Business Corporations Act (British Columbia) (the “BCBCA”). This is only a summary
and is not intended to be exhaustive. For further information please refer to the full version of our notice of
articles and to our articles attached as exhibits to our Annual Report on Form 20-F for the year ended
December 31, 2020, filed with the SEC on May 5, 2021.

Stated Objects or Purposes

Our articles do not contain stated objects or purposes and do not place any limitations on the business that
we may carry on.

Directors

Power to vote on matters in which a director is materially interested.    Under the BCBCA a director who
has a material interest in a contract or transaction, whether made or proposed, that is material to us, must disclose
such interest to us, subject to certain exceptions such as if the contract or transaction: (i) is an arrangement by
way of security granted by us for money loaned to, or obligations undertaken by, the director for our benefit or
for one of our affiliates’ benefit; (ii) relates to an indemnity or insurance permitted under the BCBCA;
(iii) relates to the remuneration of the director in his or her capacity as director, officer, employee or agent of our
company or of one of our affiliates; (iv) relates to a loan to our company while the director is the guarantor of
some or all of the loan; or (v) is with a corporation that is affiliated to us while the director is also a director or
senior officer of that corporation or an affiliate of that corporation.

A director who holds such disclosable interest in respect of any material contract or transaction into which
we have entered or propose to enter may be required to absent himself or herself from the meeting while
discussions and voting with respect to the matter are taking place. Directors are also required to comply with
certain other relevant provisions of the BCBCA regarding conflicts of interest.

Directors’ power to determine the remuneration of directors.    The remuneration of our directors is
determined by our directors subject to our articles. The remuneration may be in addition to any salary or other
remuneration paid to any of our employees (including executive officers) who are also directors.

Number of shares required to be owned by a director.    Neither our articles nor the BCBCA provide that a
director is required to hold any of our shares as a qualification for holding his or her office. Our board of
directors has discretion to prescribe minimum share ownership requirements for directors.

Shareholder Meetings

Subject to applicable stock exchange requirements, we must hold a general meeting of our shareholders at
least once every year at a time and place determined by our board of directors, provided that the meeting must
not be held later than 15 months after the preceding annual general meeting. A meeting of our shareholders may
be held anywhere in or outside British Columbia.

A notice to convene a meeting, specifying the date, time and location of the meeting, and, where a meeting
is to consider special business, the general nature of the special business must be sent to each shareholder
entitled to attend the meeting and to each director not less than 21 days prior to the meeting for so long as we are
a public company. The accidental omission to send notice of any meeting of shareholders to, or the non-receipt
of any notice by, any person entitled to notice does not invalidate any proceedings at that meeting.

Subject to the special rights and restrictions attached to the shares or any class or series of shares, the
quorum for the transaction of business at a meeting of shareholders is two shareholders, or one or more
proxyholder(s) representing two shareholders, or one member and a proxyholder representing another
shareholder. If there is only one shareholder, the quorum is one person present and being, or representing by
proxy, such shareholder. If a quorum is not present

31



Table of Contents

within one-half hour of the time set for the holding of a meeting of shareholders, the meeting stands adjourned to
the same day in the next week at the same time and place, unless the meeting is a general meeting that was
requisitioned by shareholders, in which case the meeting is dissolved.

Shareholder Proposals and Advance Notice Procedures

Under the BCBCA, qualified shareholders holding at least one percent (1%) of our issued voting shares or
whose shares have a fair market value in excess of CAD$2,000 may make proposals for matters to be considered
at the annual general meeting of shareholders. Such proposals must be sent to us in advance of any proposed
meeting by delivering a timely written notice in proper form to our registered office in accordance with the
requirements of the BCBCA. The notice must include information on the business the shareholder intends to
bring before the meeting in the prescribed form. To be a qualified shareholder, a shareholder must currently be
and have been a registered or beneficial owner of at least one share of the company for at least two years before
the date of signing the proposal.

We have included certain advance notice provisions with respect to the election of our directors in our
articles. The advance notice provisions are intended to: (i) facilitate orderly and efficient annual general
meetings or, where the need arises, special meetings; (ii) ensure that all shareholders receive adequate notice of
board nominations and sufficient information with respect to all nominees; and (iii) allow shareholders to
register an informed vote. Only persons who are nominated in accordance with the advance notice provisions
will be eligible for election as directors at any annual meeting of shareholders, or at any special meeting of
shareholders if one of the purposes for which the special meeting was called was the election of directors.

Under the advance notice provisions, a shareholder wishing to nominate a director would be required to
provide us notice, in the prescribed form, within the prescribed time periods. These time periods include, (i) in
the case of an annual meeting of shareholders (including annual and special meetings), not less than 30 days
prior to the date of the annual meeting of shareholders; provided, that if the first public announcement of the date
of the annual meeting of shareholders, or the Notice Date, is less than 40 days before the meeting date, not later
than the close of business on the 10th day following the Notice Date; and (ii) in the case of a special meeting
(which is not also an annual meeting) of shareholders called for any purpose which includes electing directors,
not later than the close of business on the 15th day following the Notice Date.

These provisions could have the effect of delaying until the next shareholder meeting the nomination of
certain persons for director that are favored by the holders of a majority of our outstanding voting securities.

Limitation of Liability and Indemnification

Under the BCBCA, a company may indemnify: (i) a current or former director or officer of that company;
(ii) a current or former director or officer of another corporation if, at the time such individual held such office,
the corporation was an affiliate of the company, or if such individual held such office at the company’s request;
or (iii) an individual who, at the request of the company, held, or holds, an equivalent position in another entity,
against all costs, charges and expenses, including an amount paid to settle an action or satisfy a judgment
actually and reasonably incurred by him or her in respect of any legal proceeding or investigative action
(whether current, threatened, pending or completed) in which he or she is involved because of that person’s
position as an indemnifiable person, unless: (i) the individual did not act honestly and in good faith with a view
to the best interests of such company or the other entity, as the case may be; or (ii) in the case of a proceeding
other than a civil proceeding, the individual did not have reasonable grounds for believing that the individual’s
conduct was lawful. A company cannot indemnify an indemnifiable person if it is prohibited from doing so
under its articles or by applicable law. A company may pay, as they are incurred in advance of the final
disposition of an eligible proceeding, the expenses actually and reasonably incurred by an indemnifiable person
in respect of that proceeding only if the indemnifiable person has provided an undertaking that, if it is ultimately
determined that the payment of expenses was prohibited, the indemnifiable person will repay any amounts
advanced. Subject to the aforementioned prohibitions on indemnification, a company must, after the final
disposition of an eligible proceeding, pay the expenses actually and reasonably incurred by an indemnifiable
person in respect of such eligible proceeding if such indemnifiable person has not been reimbursed for such
expenses, and was wholly successful, on the merits or otherwise, in the outcome of such eligible proceeding or
was substantially successful on the merits in the outcome of such eligible proceeding. On application from us or
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from an indemnifiable person, a court may make any order the court considers appropriate in respect of an
eligible proceeding, including the indemnification of penalties imposed or expenses incurred in any such
proceedings and the enforcement of an indemnification agreement. As permitted by the BCBCA, our articles
require us to indemnify our directors, former directors or alternate directors (and such individual’s respective
heirs and legal representatives) and permit us to indemnify any person to the extent permitted by the BCBCA.

Ownership and Exchange Controls

There is no limitation imposed by Canadian law or by our articles on the right of a non-resident to hold or
vote our common shares, other than discussed below.

Competition Act

Limitations on the ability to acquire and hold our common shares may be imposed by the Competition Act
(Canada). This legislation permits the Commissioner of Competition, or Commissioner, to review any
acquisition or establishment, directly or indirectly, including through the acquisition of shares, of control over or
of a significant interest in us. This legislation grants the Commissioner jurisdiction, for up to one year after the
acquisition has been substantially completed, to challenge this type of acquisition by seeking a remedial order,
including an order to prohibit the acquisition or require divestitures, from the Canadian Competition Tribunal,
which may be granted where the Competition Tribunal finds that the acquisition substantially prevents or
lessens, or is likely to substantially prevent or lessen, competition.

This legislation also requires any person or persons who intend to acquire more than 20% of our voting
shares or, if such person or persons already own more than 20% of our voting shares prior to the acquisition,
more than 50% of our voting shares, to file a notification with the Canadian Competition Bureau if certain
financial thresholds are exceeded. Where a notification is required, unless an exemption is available, the
legislation prohibits completion of the acquisition until the expiration of the applicable statutory waiting period,
unless the Commissioner either waives or terminates such waiting period or issues an advance ruling certificate.
The Commissioner’s review of a notifiable transaction for substantive competition law considerations may take
longer than the statutory waiting period.

Investment Canada Act

The Investment Canada Act requires each “non Canadian” (as defined in the Investment Canada Act) who
acquires “control” of an existing “Canadian business,” to file a notification in prescribed form with the
responsible federal government department or departments not later than 30 days after closing, provided the
acquisition of control is not a reviewable transaction under the Investment Canada Act. Subject to certain
exemptions, a transaction that is reviewable under the Investment Canada Act may not be implemented until an
application for review has been filed and the responsible Minister of the federal cabinet has determined that the
investment is likely to be of “net benefit to Canada” taking into account certain factors set out in the Investment
Canada Act. Under the Investment Canada Act, an investment in our common shares by a non-Canadian who is
a World Trade Organization member country investor that is not a state-owned enterprise, including a
United States investor would be reviewable only if it were an investment to acquire control of us pursuant to the
Investment Canada Act and our enterprise value (as determined pursuant to the Investment Canada Act and its
regulations) was equal to or greater than $1.075 billion (as of January 1, 2020). The enterprise value threshold for
“trade agreement investors” that are not state-owned enterprises is $1.613 billion (as of January 1, 2020).

The Investment Canada Act contains various rules to determine if there has been an acquisition of control.
Generally, for purposes of determining whether an investor has acquired control of a corporation by acquiring
shares, the following general rules apply, subject to certain exceptions: the acquisition of a majority of the voting
interests or a majority of the undivided ownership interests in the voting shares of the corporation is deemed to
be acquisition of control of that corporation; the acquisition of less than a majority, but one-third or more, of the
voting shares of a corporation or of an equivalent undivided ownership interest in the voting shares of the
corporation is presumed to be acquisition of control of that corporation unless it can be established that, on the
acquisition, the corporation is not controlled in fact by the acquirer through the ownership of voting shares; and
the acquisition of less than one third of the voting shares of a corporation or of an equivalent undivided
ownership interest in the voting shares of the corporation is deemed not to be acquisition of control of that
corporation.
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Under the national security review regime in the Investment Canada Act, review on a discretionary basis
may also be undertaken by the federal government with respect to a much broader range of investments by a non-
Canadian to “acquire, in whole or part, or to establish an entity carrying on all or any part of its operations in
Canada.” No financial threshold applies to a national security review. The relevant test is whether such
investment by a non-Canadian could be “injurious to national security.” Review on national security grounds is
at the discretion of the responsible ministers and may occur on a pre- or post-closing basis.

Certain transactions relating to our common shares will generally be exempt from the Investment Canada
Act, subject to the federal government’s prerogative to conduct a national security review, including:

•        the acquisition of our common shares by a person in the ordinary course of that person’s business as a
trader or dealer in securities;

•        the acquisition of control of us in connection with the realization of security granted for a loan or
other financial assistance and not for any purpose related to the provisions of the Investment Canada
Act if the acquisition is subject to approval under Canadian legislation relating to financial
institutions; and

•        the acquisition of control of us by reason of an amalgamation, merger, consolidation or corporate
reorganization following which the ultimate direct or indirect control in fact of us, through ownership
of our common shares, remains unchanged.
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Comparison of Shareholder Rights

We are a corporation governed by the BCBCA. The following discussion summarizes material differences
between the rights of holders of our common shares and the rights of holders of the common share of a typical
corporation incorporated under the laws of the state of Delaware, which result from differences in governing
documents and the laws of British Columbia and Delaware. This summary is qualified in its entirety by
reference to the DGCL, the BCBCA, and our articles.

 Delaware  British Columbia
Stockholder/Shareholder

Approval of Business
Combinations;
Fundamental Changes

 Under the DGCL, certain fundamental
changes such as amendments to the
certificate of incorporation, a merger,
consolidation, sale, lease, exchange or
other disposition of all or substantially
all of the property of a corporation not
in the usual and regular course of the
corporation’s business, or a dissolution
of the corporation, are generally
required to be approved by the holders
of a majority of the outstanding stock
entitled to vote on the matter, unless
the certificate of incorporation requires
a higher percentage.

However, under the DGCL, mergers in
which less than 20% of a corporation’s
stock outstanding immediately prior to
the effective date of the merger is
issued generally do not require
stockholder approval. In certain
situations, the approval of a business
combination may require approval by a
certain number of the holders of a class
or series of shares. In addition,
Section 251(h) of the DGCL provides
that stockholders of a constituent
corporation need not vote to approve a
merger if: (i) the merger agreement
permits or requires the merger to be
effected under Section 251(h) and
provides that the merger shall be
effected as soon as practicable
following the tender offer or exchange
offer, (ii) a corporation consummates a
tender or exchange offer for any and all
of the outstanding stock of such
constituent corporation that would
otherwise be entitled to vote to approve
the merger, (iii) following the
consummation of the offer, the stock
accepted for purchase or exchanges
plus the stock owned by the
consummating corporation equals at
least the percentage of stock that
would be required to adopt the
agreement of merger under the DGCL,
(iv) the corporation consummating the
offer merges with or into such
constituent corporation and (v) each
outstanding share of each class or
series of stock of the constituent
corporation that was the subject of and
not irrevocably accepted for purchase
or exchange in the offer is to be
converted in the merger into, or the
right to receive, the same consideration
to be paid for the shares of such class
or series of stock of the constituent
corporation irrevocably purchased or
exchanged in such offer.

 Under the BCBCA and our articles,
certain changes to our authorized share
structure and the change of our name
maybe approved by a resolution of the
directors our company. Under the
BCBCA and our articles, certain
extraordinary company alterations, such
as to continuances, into or out of
province, certain amalgamations, sales,
leases or other dispositions of all or
substantially all of the undertaking of a
company (other than in the ordinary
course of business), liquidations,
dissolutions, and certain arrangements
are required to be approved by ordinary
or special resolution as applicable.

An ordinary resolution is a resolution
(i) passed at a shareholders’ meeting by
a simple majority, or (ii) passed, after
being submitted to all of the
shareholders, by being consented to in
writing by shareholders who, in the
aggregate, hold shares carrying at least
two-thirds of the votes entitled to be cast
on the resolution.

A special resolution is a resolution
(i) passed by not less than two-thirds of
the votes cast by the shareholders who
voted in respect of the resolution at a
meeting duly called and held for that
purpose or (ii) passed by being
consented to in writing by all
shareholders entitled to vote on the
resolution.

Holders common shares vote together at
all meetings of shareholders except
meetings at which only holders of a
particular class are entitled to vote.

Under the BCBCA, an action that
prejudices or interferes with a right or
special right attached to issued shares of
a class or series of shares must be
approved by a special separate resolution
of the holders of the class or series of
shares being affected.
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 Delaware  British Columbia

  The DGCL does not contain a
procedure comparable to a plan of
arrangement under BCBCA.

 Subject to applicable securities laws,
which may impose certain “Issuer bid”
or tender offer requirements, under the
BCBCA, arrangements with
shareholders, creditors and other persons
are permitted and a company may make
any proposal it considers appropriate
“despite any other provision” of the
BCBCA. In general, a plan of
arrangement is approved by a company’s
board of directors and then is submitted
to a court for approval. It is customary
for a company in such circumstances to
apply to a court initially for an interim
order governing various procedural
matters prior to calling any security
holder meeting to consider the proposed
arrangement. Plans of arrangement
involving shareholders must be
approved by a special resolution of
shareholders, including holders of shares
not normally entitled to vote. The court
may, in respect of an arrangement
proposed with persons other than
shareholders and creditors, require that
those persons approve the arrangement
in the manner and to the extent required
by the court. The court determines,
among other things, to whom notice
shall be given and whether, and in what
manner, approval of any person is to be
obtained and also determines whether
any shareholders may dissent from the
proposed arrangement and receive
payment of the fair value of their shares.
Following compliance with the
procedural steps contemplated in any
such interim order (including as to
obtaining security holder approval), the
court would conduct a final hearing,
which would, among other things, assess
the fairness of the arrangement and
approve or reject the proposed
arrangement.

The BCBCA does not contain a
provision comparable to
Section 251(h) of the DGCL.
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 Delaware  British Columbia
Special Vote Required for

Combinations
with Interested
Stockholders/ 
Shareholders

 Section 203 of the DGCL provides
(in general) that a corporation may not
engage in a business combination with
an interested stockholder for a period
of three years after the time of the
transaction in which the person became
an interested stockholder. The
prohibition on business combinations
with interested stockholders does not
apply in some cases, including if:
(i) the board of directors of the
corporation, prior to the time of the
transaction in which the person became
an interested stockholder, approves
(a) the business combination or (b) the
transaction in which the stockholder
becomes an interested stockholder;
(ii) upon consummation of the
transaction which resulted in the
stockholder becoming an interested
stockholder, the interested stockholder
owned at least 85% of the voting stock
of the corporation outstanding at the
time the transaction commenced; or
(iii) the board of directors and the
holders of at least two-thirds of the
outstanding voting stock not owned by
the interested stockholder approve the
business combination on or after the
time of the transaction in which the
person became an interested
stockholder.

For the purpose of Section 203, the
DGCL, subject to specified exceptions,
generally defines an interested
stockholder to include any person who,
together with that person’s affiliates or
associates, (i) owns 15% or more of the
outstanding voting stock of the
corporation (including any rights to
acquire stock pursuant to an option,
warrant, agreement, arrangement or
understanding, or upon the exercise of
conversion or exchange rights, and
stock with respect to which the person
has voting rights only), or (ii) is an
affiliate or associate of the corporation
and owned 15% or more of the
outstanding voting stock of the
corporation at any time within the
previous three years.

 The BCBCA does not contain a
provision comparable to Section 203 of
the DGCL with respect to business
combinations.
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 Delaware  British Columbia
Appraisal Rights; Rights to

Dissent
 Under the DGCL, a stockholder of a

corporation participating in some types
of major corporate transactions may,
under varying circumstances, be
entitled to appraisal rights pursuant to
which the stockholder may receive
cash in the amount of the fair market
value of his or her shares in lieu of the
consideration he or she would
otherwise receive in the transaction.

For example, a stockholder is entitled
to appraisal rights in the case of a
merger or consolidation if the
shareholder is required to accept in
exchange for the shares anything other
than: (i) shares of stock of the
corporation surviving or resulting from
the merger or consolidation, or
depository receipts in respect thereof;
(ii) shares of any other corporation, or
depository receipts in respect thereof,
that on the effective date of the merger
or consolidation will be either listed on
a national securities exchange or held
of record by more than 2,000
shareholders; (iii) cash instead of
fractional shares of the corporation or
fractional depository receipts of the
corporation; or (iv) any combination of
the shares of stock, depository receipts
and cash instead of the fractional
shares or fractional depository receipts.

 The BCBCA provides that shareholders
of a company are entitled to exercise
dissent rights in respect of certain
matters and to be paid the fair value of
their shares in connection therewith. The
dissent right is applicable where the
company resolves to (i) alter its articles
to alter the restrictions on the powers of
the company or on the business it is
permitted to carry on; (ii) approve
certain amalgamations; (iii) approve an
arrangement, where the terms of the
arrangement or court orders relating
thereto permit dissent; (iv) sell, lease or
otherwise dispose of all or substantially
all of its undertaking; or (v) continue the
company into another jurisdiction.

Dissent may also be permitted if
authorized by resolution. A court may
also make an order permitting a
shareholder to dissent in certain
circumstances.

Compulsory Acquisition  Under the DGCL, mergers in which
one corporation owns 90% or more of
each class of stock of a second
corporation may be completed without
the vote of the second corporation’s
board of directors or shareholders.

 The BCBCA provides that if, within
4 months after the making of an offer to
acquire shares, or any class of shares, of
a company, the offer is accepted by the
holders of not less than 90% of the
shares (other than the shares held by the
offeror or an affiliate of the offeror) of
any class of shares to which the offer
relates, the offeror is entitled, upon
giving proper notice within 5 months
after the date of the offer, to acquire (on
the same terms on which the offeror
acquired shares from those holders of
shares who accepted the offer) the shares
held by those holders of shares of that
class who did not accept the offer.
Offerees may apply to the court, within
2 months of receiving notice, and the
court may set a different price or terms
of payment and may make any
consequential orders or directions as it
considers appropriate.
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 Delaware  British Columbia
Stockholder/Shareholder

Consent to Action 
Without Meeting

 Under the DGCL, unless otherwise
provided in the certificate of
incorporation, any action that can be
taken at a meeting of the stockholders
may be taken without a meeting if
written consent to the action is signed
by the holders of outstanding stock
having not less than the minimum
number of votes necessary to authorize
or take the action at a meeting of the
stockholders.

 Although it is not customary for public
companies to do so, under the BCBCA,
shareholder action without a meeting
may be taken by a consent resolution of
shareholders provided that it satisfies the
thresholds for approval in a company’s
articles, the BCBCA and the regulations
thereunder. A consent resolution is as
valid and effective as if it was a
resolution passed at a meeting of
shareholders.

Special Meetings of
Stockholders/
Shareholders

 Under the DGCL, a special meeting of
shareholders may be called by the
board of directors or by such persons
authorized in the certificate of
incorporation or the bylaws.

 Under the BCBCA, the holders of not
less than 5% of the issued shares of a
company that carry the right to vote at a
general meeting may requisition that the
directors call a meeting of shareholders
for the purpose of transacting any
business that may be transacted at a
general meeting. Upon receiving a
requisition that complies with the
technical requirements set out in the
BCBCA, the directors must, subject to
certain limited exceptions, call a meeting
of shareholders to be held not more than
4 months after receiving the requisition.
If the directors do not call such a
meeting within 21 days after receiving
the requisition, the requisitioning
shareholders or any of them holding in
aggregate not less than 2.5% of the
issued shares of the company that carry
the right to vote at general meetings may
call the meeting.

Distributions and
Dividends;
Repurchases and
Redemptions

 Under the DGCL, subject to any
restrictions contained in the certificate
of incorporation, a corporation may
pay dividends out of capital surplus or,
if there is no surplus, out of net profits
for the current and/or the preceding
fiscal year in which the dividend is
declared, as long as the amount of
capital of the corporation following the
declaration and payment of the
dividend is not less than the aggregate
amount of the capital represented by
issued and outstanding shares having a
preference upon the distribution of
assets. Surplus is defined in the DGCL
as the excess of the net assets over
capital, as such capital may be adjusted
by the board.

A Delaware corporation may purchase
or redeem shares of any class except
when its capital is impaired or would
be impaired by the purchase or
redemption. A corporation may,
however, purchase or redeem out of
capital shares that are entitled upon any
distribution of its assets to a preference
over another class or series of its shares
if the shares are to be retired and the
capital reduced.

 Under the BCBCA, a company may pay
a dividend in money or other property
unless there are reasonable grounds for
believing that the company is insolvent,
or the payment of the dividend would
render the company insolvent.

The BCBCA provides that no special
rights or restrictions attached to a series
of any class of shares confer on the
series a priority in respect of dividends
or return of capital over any other series
of shares of the same class.

Under the BCBCA, the purchase or other
acquisition by a company of its shares is
generally subject to solvency tests
similar to those applicable to the
payment of dividends (as set out above).
Our company is permitted, under its
articles, to acquire any of its shares,
subject to the special rights and
restrictions attached to such class or
series of shares and the approval of its
board of directors.
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 Delaware  British Columbia

    Under the BCBCA, subject to solvency
tests similar to those applicable to the
payment of dividends (as set out above),
a company may redeem, on the terms
and in the manner provided in its
articles, any of its shares that has a right
of redemption attached to it. Our
common shares are not subject to a right
of redemption.

Vacancies on Board of
Director

 Under the DGCL, a vacancy or a newly
created directorship may be filled by a
majority of the directors then in office,
although less than a quorum, or by the
sole remaining director, unless
otherwise provided in the certificate of
incorporation or bylaws. Any newly
elected director usually holds office for
the remainder of the full term expiring
at the annual meeting of stockholders
at which the term of the class of
directors to which the newly elected
director has been elected expires.

 Under the BCBCA and our articles, a
vacancy among the directors created by
the removal of a director may be filled 
by the shareholders at the meeting at
which the director is removed or, if not
filled by the shareholders at such
meeting, by the shareholders or by the
remaining directors. In the case of a
casual vacancy, the remaining directors
may fill the vacancy. Under the BCBCA,
directors may increase the size of the
board of directors by one third of the
number of current directors.

Under the BCBCA and our articles, if as
a result of one or more vacancies, the
number of directors in office falls below
the number required for a quorum, the
remaining directors may appoint as
directors the number of individuals that,
when added to the number of remaining
directors, will constitute a quorum
and/or call a shareholders’ meeting to fill
any or all vacancies among directors and
to conduct such other business that may
be dealt with at that meeting, but must
not take any other action until a quorum
is obtained.

Constitution and Residency
Of Directors

 The DGCL does not have residency
requirements, but a corporation may
prescribe qualifications for directors
under its certificate of incorporation or
bylaws.

 The BCBCA does not place any
residency restrictions on the boards of
directors.

Removal of Directors;
Terms of Directors

 Under the DGCL, except in the case of
a corporation with a classified board or
with cumulative voting, any director or
the entire board may be removed, with
or without cause, by the holders of a
majority of the shares entitled to vote
at an election of directors.

 Our articles allow for the removal of a
director by special resolution of the
shareholders.

According to our articles, all directors
cease to hold office immediately before
the election or appointment of directors
at every annual general meeting, but are
eligible for re-election or re-
appointment.
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 Delaware  British Columbia
Inspection of Books and

Records
 Under the DGCL, any holder of record

of stock or a person who is the
beneficial owner of shares of such
stock held either in a voting trust or by
a nominee on behalf of such person
may inspect the corporation’s books
and records for a proper purpose.

 Under the BCBCA, directors and
shareholders may, without charge,
inspect certain of the records of a
company. Former shareholders, to the
extent permitted under our articles, and
former directors may also inspect certain
of the records, free of charge, but only
those records pertaining to the times that
they were shareholders or directors.

Public companies must allow all persons
to inspect certain records of the company
free of charge.

Amendment of Governing
Documents

 Under the DGCL, a certificate of
incorporation may be amended if:
(i) the board of directors adopts a
resolution setting forth the proposed
amendment, declares the advisability
of the amendment and directs that it be
submitted to a vote at a meeting of
shareholders; provided that unless
required by the certificate of
incorporation, no meeting or vote is
required to adopt an amendment for
certain specified changes; and (ii) the
holders of a majority of shares of stock
entitled to vote on the matter approve
the amendment, unless the certificate
of incorporation requires the vote of a
greater number of shares.

If a class vote on the amendment is
required by the DGCL, a majority of
the outstanding stock of the class is
required, unless a greater proportion is
specified in the certificate of
incorporation or by other provisions of
the DGCL.

Under the DGCL, the board of
directors may amend a corporation’s
bylaws if so authorized in the
certificate of incorporation. The
shareholders of a Delaware corporation
also have the power to amend bylaws.

 Under the BCBCA, a company may
amend its articles or notice of articles by
(i) the type of resolution specified in the
BCBCA, (ii) if the BCBCA does not
specify a type of resolution, then by the
type specified in the company’s articles,
or (iii) if the company’s articles do not
specify a type of resolution, then by
special resolution. The BCBCA permits
many substantive changes to a
company’s articles (such as a change in
the company’s authorized share structure
or a change in the special rights or
restrictions that may be attached to a
certain class or series of shares) to be
changed by the resolution specified in
that company’s articles.

Our articles provide that certain changes
to our share structure and any creation or
alteration of special rights and
restrictions attached to a series or class
of shares be done by way of a directors’
resolution. However, if a right or special
right attached to a class or series of
shares would be prejudiced or interfered
with by such an alteration, the BCBCA
requires that holders of such class or
series of shares must approve the
alteration by a special separate resolution
of those shareholders.

Our articles also provide that the
shareholders may from time to time, by
special resolution, make any alteration to
our notice of articles and articles as
permitted by the BCBCA.
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Indemnification of

Directors and Officers
 Under the DGCL, subject to specified

limitations in the case of derivative
suits brought by a corporation’s
stockholders in its name, a corporation
may indemnify any person who is
made a party to any action, suit or
proceeding on account of being a
director, officer, employee or agent of
the corporation (or was serving at the
request of the corporation in such
capacity for another corporation,
partnership, joint venture, trust or other
enterprise) against expenses (including
attorneys’ fees), judgments, fines and
amounts paid in settlement actually and
reasonably incurred by him or her in
connection with the action, suit or
proceeding, provided that there is a
determination that: (i) the individual
acted in good faith and in a manner
reasonably believed to be in or not
opposed to the best interests of the
corporation; and (ii) in a criminal
action or proceeding, the individual
had no reasonable cause to believe his
or her conduct was unlawful.

Without court approval, however, no
indemnification may be made in
respect of any derivative action in
which an individual is adjudged liable
to the corporation, except to the extent
the Court of Chancery or the court in
which such action or suit was brought
shall determine upon application that,
despite the adjudication but in view of
all the circumstances of the case, such
person is fairly and reasonably entitled
to indemnity.

The DGCL requires indemnification of
directors and officers for expenses
(including attorneys’ fees) actually and
reasonably relating to a successful
defense on the merits or otherwise of a
derivative or third-party action.

Under the DGCL, a corporation may
advance expenses relating to the
defense of any proceeding to directors
and officers upon the receipt of an
undertaking by or on behalf of the
individual to repay such amount if it
shall ultimately be determined that
such person is not entitled to be
indemnified.

 Under the BCBCA, a company may
indemnify: (i) a current or former
director or officer of that company; or
(ii) a current or former director or officer
of another corporation if, at the time
such individual held such office, the
corporation was an affiliate of the
company, or if such individual held such
office at the company’s request, against
all costs, charges and expenses,
including an amount paid to settle an
action or satisfy a judgment actually and
reasonably incurred by him or her in
respect of any legal proceeding or
investigative action (whether current,
threatened, pending or completed) in
which he or she is involved because of
that person’s position as an
indemnifiable person, unless: (i) the
individual did not act honestly and in
good faith with a view to the best
interests of such company or the other
entity, as the case may be; or (ii) in the
case of a proceeding other than a civil
proceeding, the individual did not have
reasonable grounds for believing that the
individual’s conduct was lawful. A
company cannot indemnify an
indemnifiable person if it is prohibited
from doing so under its articles. In
addition, a company must not indemnify
an indemnifiable person in proceedings
brought against the indemnifiable person
by or on behalf of the company or an
associated company. A company may
pay, as they are incurred in advance of
the final disposition of an eligible
proceeding, the expenses actually and
reasonably incurred by an indemnifiable
person in respect of that proceeding only
if the indemnifiable person has provided
an undertaking that, if it is ultimately
determined that the payment of expenses
was prohibited, the indemnifiable person
will repay any amounts advanced.
Subject to the aforementioned
prohibitions on indemnification, a
company must, after the final disposition
of an eligible proceeding, pay the
expenses actually and reasonably
incurred by an indemnifiable person in
respect of such eligible proceeding if
such indemnifiable person has not been
reimbursed for such expenses, and was
wholly successful, on the merits or
otherwise, in the outcome of such
eligible proceeding or was substantially
successful on the merits in the outcome
of such eligible proceeding. On
application from us or from an
indemnifiable person, a court may make
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    any order the court considers appropriate
in respect of an eligible proceeding,
including the indemnification of
penalties imposed or expenses incurred
in any such proceedings and the
enforcement of an indemnification
agreement.

As permitted by the BCBCA, our
articles require us to indemnify our
directors, officers, former directors or
officers (and such individual’s respective
heirs and legal representatives) and
permit us to indemnify any person to the
extent permitted by the BCBCA.

Limited Liability of
Directors

 The DGCL permits the adoption of a
provision in a corporation’s certificate
of incorporation limiting or eliminating
the monetary liability of a director to a
corporation or its shareholders by
reason of a director’s breach of the
fiduciary duty of care. The DGCL does
not permit any limitation of the
liability of a director for: (i) breaching
the duty of loyalty to the corporation or
its shareholders; (ii) acts or omissions
not in good faith; (iii) engaging in
intentional misconduct or a known
violation of law; (iv) obtaining an
improper personal benefit from the
corporation; or (v) paying a dividend
or approving a stock repurchase that
was illegal under applicable law.

 Under the BCBCA, a director or officer
of a company must (i) act honestly and
in good faith with a view to the best
interests of the company; (ii) exercise
the care, diligence and skill that a
reasonably prudent individual would
exercise in comparable circumstances;
(iii) act in accordance with the BCBCA
and the regulations thereunder; and
(iv) subject to (i) to (iii), act in
accordance with the articles of the
company. These statutory duties are in
addition to duties under common law
and equity.

No provision in a contract or the articles
of a company may relieve a director or
officer of a company from the above
duties.

Under the BCBCA, a director is not
liable for certain acts if the director has
otherwise complied with his or her
duties and relied, in good faith, on
(i) financial statements of the company
represented to the director by an officer
of the company or in a written report of
the auditor of the company to fairly
reflect the financial position of the
company, (ii) a written report of a
lawyer, accountant, engineer, appraiser
or other person whose profession lends
credibility to a statement made by that
person, (iii) a statement of fact
represented to the director by an officer
of the company to be correct, or (iv) any
record, information or representation
that the court considers provides
reasonable grounds for the actions of the
director, whether or not that record was
forged, fraudulently made or inaccurate
or that information or representation was
fraudulently made or inaccurate. Further,
a director is not liable if the director did
not know and could not reasonably have
known that the act done by the director
or authorized by the resolution voted for
or consented to by the director was
contrary to the BCBCA.
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Stockholder/Shareholder
Lawsuits

 Under the DGCL, a stockholder may
bring a derivative action on behalf of
the corporation to enforce the rights of
the corporation; provided, however,
that under Delaware case law, the
plaintiff generally must be a
stockholder not only at the time of the
transaction which the subject of the
suit, but through the duration of the
derivative suit. Delaware law also
requires that the derivative plaintiff
make a demand on the directors of the
corporation to assert the corporate
claim before the suit may be
prosecuted by the derivative plaintiff,
unless such demand would be futile.
An individual also may commence a
class action suit on behalf of himself or
herself and other similarly situated
stockholders where the requirements
for maintaining a class action have
been met.

 Under the BCBCA, a shareholder
(including a beneficial shareholder) or
director of a company and any person
who, in the discretion of the court, is an
appropriate person to make an
application to court to prosecute or
defend an action on behalf of a company
(a derivative action) may, with judicial
leave: (i) bring an action in the name and
on behalf of the company to enforce a
right, duty or obligation owed to the
company that could be enforced by the
company itself or to obtain damages for
any breach of such right, duty or
obligation or (ii) defend, in the name and
on behalf of the company, a legal
proceeding brought against the
company.

Under the BCBCA, the court may grant
leave if: (i) the complainant has made
reasonable efforts to cause the directors
of the company to prosecute or defend
the action; (ii) notice of the application
for leave has been given to the company
and any other person that the court may
order; (iii) the complainant is acting in
good faith; and (iv) it appears to the
court to be in the interests of the
company for the action to be prosecuted
or defended.

Under the BCBCA, upon the final
disposition of a derivative action, the
court may make any order it determines
to be appropriate. In addition, under the
BCBCA, a court may order a company
to pay the complainant’s interim costs,
including legal fees and disbursements.
However, the complainant may be held
accountable for the costs on final
disposition of the action.
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Oppression Remedy  Although the DGCL imposes upon

directors and officers fiduciary duties
of loyalty (i.e., a duty to act in a
manner believed to be in the best
interest of the corporation and its
stockholders) and care, there is no
remedy under the DGCL that is
comparable to the BCBCA’s
oppression remedy.

 The BCBCA’s oppression remedy
enables a court to make an order (interim
or final) to rectify the matters
complained of if the court is satisfied
upon application by a shareholder (as
defined below) that the affairs of the
company are being conducted or that the
powers of the directors are being or have
been exercised in a manner that is
oppressive, or that some action of the
company or shareholders has been or is
threatened to be taken which is unfairly
prejudicial, in each case to one or more
shareholders. The application must be
brought in a timely manner. A
“shareholder” for the purposes of the
oppression remedy includes legal and
beneficial owners of shares as well as
any other person whom the court
considers appropriate.

The oppression remedy provides the
court with extremely broad and flexible
jurisdiction to intervene in corporate
affairs to protect shareholders.

Blank Check Preferred
Stock/Shares

 Under the DGCL, the certificate of
incorporation of a corporation may
give the board the right to issue new
classes of preferred shares with voting,
conversion, dividend distribution, and
other rights to be determined by the
board at the time of issuance, which
could prevent a takeover attempt and
thereby preclude shareholders from
realizing a potential premium over the
market value of their shares.

In addition, the DGCL does not
prohibit a corporation from adopting a
shareholder rights plan, or “poison
pill,” which could prevent a takeover
attempt and also preclude shareholders
from realizing a potential premium
over the market value of their shares.

 Under the BCBCA, once a class of
preferred shares has been created, the
board of directors may be authorized,
without shareholder approval, but
subject to the provisions of the articles
and BCBCA, to determine the maximum
number of shares of each series, create
an identifying name for each series and
attach such special rights or restrictions,
including dividend, liquidation and
voting rights, as our board of directors
may determine, and such special rights
or restrictions, including dividend,
liquidation and voting rights, may be
superior to those of the common shares.
Under the BCBCA, each share of a
series of shares must have the same
special rights or restrictions as are
attached to every other share of that
series of shares. In addition, the special
rights or restrictions attached to shares
of a series of shares must be consistent
with the special rights or restrictions
attached to the class of shares of which
the series of shares is part.

The BCBCA does not prohibit a
corporation from adopting a shareholder
rights plan, or “poison pill,” which could
prevent a takeover attempt and also
preclude shareholders from realizing a
potential premium over the market value
of their shares.
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Advance Notification

Requirements for
Proposals of 
Stockholders/
Shareholders

 Delaware corporations typically have
provisions in their bylaws that require a
stockholder proposing a nominee for
election to the board of directors or
other proposals at an annual or special
meeting of the stockholders to provide
notice of any such proposals to the
secretary of the corporation in advance
of the meeting for any such proposal to
be brought before the meeting of the
stockholders. In addition, advance
notice bylaws frequently require the
stockholder nominating a person for
election to the board of directors to
provide information about the
nominee, such as his or her age,
address, employment and beneficial
ownership of shares of the
corporation’s capital stock. The
stockholder may also be required to
disclose, among other things, his or her
name, share ownership and agreement,
arrangement or understanding with
respect to such nomination.

For other proposals, the proposing
stockholder is often required by the
bylaws to provide a description of the
proposal and any other information
relating to such stockholder or
beneficial owner, if any, on whose
behalf that proposal is being made,
required to be disclosed in a proxy
statement or other filings required to be
made in connection with solicitation of
proxies for the proposal and pursuant to
and in accordance with the
Exchange Act and the rules and
regulations promulgated thereunder.

 Under the BCBCA, qualified
shareholders holding at least one percent
(1%) of our issued voting shares or
whose shares have a fair market value in
excess of CAD$2,000 in the aggregate
may make proposals for matters to be
considered at the annual general meeting
of shareholders. Such proposals must be
sent to us in advance of any proposed
meeting by delivering a timely written
notice in proper form to our registered
office in accordance with the
requirements of the BCBCA. The notice
must include information on the business
the shareholder intends to bring before
the meeting in the prescribed form. To
be a qualified shareholder, a shareholder
must currently be and have been a
registered or beneficial owner of at least
one share of the company for at least
two years before the date of signing the
proposal.

If the proposal and a written statement in
support of the proposal (if any) are
submitted at least three months before
the anniversary date of the previous
annual meeting and the proposal and
written statement (if any) meet other
specified requirements, then the
company must either set out the
proposal, including the names and
mailing addresses of the submitting
person and supporters and the written
statement (if any), in the proxy circular
of the company or attach the proposal
and written statement thereto.

In certain circumstances, the company
may refuse to process a proposal.

We have included Advance Notice
Provisions (as defined in the
“Description of Share Capital” section
above) in our articles. Under the
Advance Notice Provisions, a
shareholder wishing to nominate a
director would be required to provide us
notice, in the prescribed form, within the
prescribed time periods.
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 EXPENSE OF THE ISSUANCE AND DISTRIBUTION

The following table sets forth those expenses to be incurred by us in connection with the issuance and
distribution of the securities being registered, other than underwriting discounts and commissions. All of the
amounts shown are estimates, except the SEC registration fee.

SEC registration fee  $ 2,317.50

Printing and postage expenses   ​(1)

Legal fees and expenses   ​(1)

Trustee fees and expenses   ​(1)

Accounting fees and expenses   ​(1)

Rating agency fees   ​(1)

Miscellaneous expenses   ​(1)

Total  $ 2,317.50(1)

____________

(1)      These expenses are not presently known and cannot be estimated at this time as they are based upon the amount and
type of security being offered, as well as the number of offerings. The aggregate amount of these expenses will be
reflected in the applicable prospectus supplement.
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 CERTAIN INCOME TAX CONSIDERATIONS

Material Canadian and/or U.S. income tax consequences relating to the purchase, ownership and
disposition of any of the securities offered by this prospectus will be set forth in the applicable prospectus
supplement relating to the offering of those securities. You are urged to consult your own tax advisors prior to
any acquisition of our securities.

 LEGAL MATTERS

Certain legal matters in connection with the securities offered hereby will be passed upon on behalf of the
Company by Pryor Cashman LLP with respect to U.S. legal matters and by Fasken Martineau DuMoulin LLP
with respect to Canadian legal matters. If legal matters in connection with any offering made pursuant to this
prospectus are passed upon by counsel for underwriters, dealers or agents, if any, such counsel will be named in
the prospectus supplement relating to such offering.

 EXPERTS

Our audited consolidated financial statements as of and for the years ended December 31, 2020, 2019 and
2018 incorporated by reference into this prospectus have been so included in reliance upon the report of
Davidson & Company LLP, independent registered public accountants, upon the authority of the said firm as
experts in accounting and auditing.

The historical consolidated financial statements of Xcite Interactive as of and for the years ended
December 31, 2020 and December 31, 2019 incorporated by reference into this prospectus have been so
included in reliance on the report of Ramirez Jimenez International CPAs, independent registered public
accountants, appearing elsewhere herein, and upon the authority of said firm as experts in auditing and
accounting.
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PART II
INFORMATION NOT REQUIRED IN PROSPECTUS

Item 8.     Indemnification of Directors and Officers.

The Company’ articles provide that, subject to the BCBCA, the Company shall indemnify a director or
former director, and the Company may indemnify a director or former director of a corporation of which the
Company is or was a shareholder and the heirs and personal representatives of any former director against all
costs, charges and expenses actually and reasonably incurred by him or her or them in respect of certain actions
or proceedings to which he or she is or they are made a party by reason of his being or having been a director.

In addition, the Company’s articles provide that, subject to the BCBCA, the Company may indemnify any
officer, employee or agent of the Company or of a corporation of which the Company is or was shareholder and
his or her heirs and personal representatives against all costs, charges and expenses incurred by him or her or
them and resulting from his or her acting as an officer, employee or agent of the Company or the corporation.
The Company’s articles also provide that the Company shall indemnify the secretary or an assistant secretary (if
he or she shall not be a full time employee) and his or her respective heirs and legal representatives against all
costs, charges and expenses incurred by him or her or them and arising out of the functions assigned to the
secretary by the BCBCA or our articles.

Under the BCBCA, except in respect of an action by or on our behalf to procure a judgment in the
Company’s favor, the Company may indemnify a present or former director or officer or a person who acts or
acted at our request as a director or officer of another corporation of which the Company is or was a shareholder
or creditor, and such person’s heirs and legal representatives, against all costs, charges and expenses, including
an amount paid to settle an action or satisfy a judgment, actually and reasonably incurred by such person in
respect of any civil, criminal or administrative action or proceeding to which such person is made a party by
reason of such person’s position with the Company. A director or officer is entitled to indemnification from the
Company as a matter of right if such person was wholly successful, on the merits or otherwise, in the outcome of
the proceeding, or is substantially successful on the merits in the outcome of the proceeding.

Pursuant to the BCBCA, the Company is prohibited from indemnifying an eligible party in certain
circumstances, including if the individual did not act honestly and in good faith with a view to the best interests
of the Company, or if that individual did not have reasonable grounds for believing that the eligible party’s
conduct in respect of which the proceeding was brought was lawful.

As permitted by the BCBCA, the Company currently maintains directors’ and officers’ insurance.

Item 9.     Exhibits.

1.1  Form of Underwriting Agreement*

4.1  Form of Indenture for Senior Debt Securities

4.2  Form of Indenture for Subordinated Debt Securities

4.3  Form of Warrant Agreement*

4.4  Form of Subscription Receipt Agreement*

4.5  Form of Rights Agreement*

4.6  Form of Unit Agreement*

5.1  Opinion of Fasken Martineau DuMoulin LLP

5.2  Opinion of Pryor Cashman LLP

23.1  Consent of Davidson & Company LLP

23.2  Consent of Ramirez Jimenez International CPAs

23.3  Consent of Fasken Martineau DuMoulin LLP (included in Exhibit 5.1)

23.4  Consent of Pryor Cashman LLP (included in Exhibit 5.2)

24.1  Power of Attorney (included on signature page)

25.1  Form T-1 Statement of Eligibility and Qualification of the Trustee under the Indenture for Senior Debt
Securities**

25.2  Form T-1 Statement of Eligibility of the Trustee under the Indenture for Subordinated Debt Securities**

107  Filing Fee Table.

____________

*        If applicable, to be filed by an amendment to the registration statement or as an exhibit to a report filed on Form 6-K
and incorporated by reference herein.

**      To be filed separately pursuant to Section 305(b)(2) of the Trust Indenture Act of 1939.
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Item 10.   Undertakings.

The undersigned registrant hereby undertakes:

(a)    (1)     To file, during any period in which offers or sales are being made, a post-effective amendment to
this registration statement:

(i)     To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;

(ii)     To reflect in the prospectus any facts or events arising after the effective date of the
registration statement (or the most recent post-effective amendment thereof) which,
individually or in the aggregate, represent a fundamental change in the information set
forth in the registration statement. Notwithstanding the foregoing, any increase or
decrease in volume of securities offered (if the total dollar value of securities offered
would not exceed that which was registered) and any deviation from the low or high end
of the estimated maximum offering range may be reflected in the form of prospectus
filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the changes in
volume and price represent no more than twenty percent change in the maximum
aggregate offering price set forth in the “Calculation of Registration Fee” table in the
effective registration statement;

(iii)    To include any material information with respect to the plan of distribution not
previously disclosed in the registration statement or any material change to such
information in the registration statement; provided, however, that the undertakings set
forth in paragraphs (a)(1)(i), (a)(1)(ii) and (a)(1)(iii) above do not apply if the registration
statement is on Form S-3 or Form F-3 and the information required to be included in a
post-effective amendment by those paragraphs is contained in reports filed with or
furnished to the Commission by the registrant pursuant to Section 13 or Section 15(d) of
the Securities Exchange Act of 1934 that are incorporated by reference in the registration
statement, or is contained in a form of prospectus filed pursuant to Rule 424(b) that is
part of the registration statement.

(2)     That, for the purpose of determining any liability under the Securities Act of 1933, each such
post-effective amendment shall be deemed to be a new registration statement relating to the
securities offered therein, and the offering of such securities at that time shall be deemed to be
the initial bona fide offering thereof.

(3)     To remove from registration by means of a post-effective amendment any of the securities being
registered which remain unsold at the termination of the offering.

(4)     To file a post-effective amendment to the registration statement to include any financial
statements required by Item 8.A of Form 20-F at the start of any delayed offering or throughout
a continuous offering. Financial statements and information otherwise required by
Section 10(a)(3) of the Securities Act of 1933 need not be furnished, provided that the
registrant includes in the prospectus, by means of post-effective amendment, financial
statements required pursuant to this paragraph (4) and other information necessary to ensure
that all other information in the prospectus is at least as current as the date of those financial
statements. Notwithstanding the foregoing, with respect to registration statements on Form F-3,
a post-effective amendment need not be filed to include financial statements and information
required by Section 10(a)(3) of the Securities Act or Rule 3-19 of Regulation S-K if such
financial statements and information are contained in periodic reports filed with or furnished to
the SEC by the registrant pursuant to Section 13 or Section 15(d) of the Exchange Act that are
incorporated by reference into the registration statement.

(5)     That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser:

(i)     If the registrant is relying on Rule 430B:

(A)   Each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed
to be part of the registration statement as of the date the filed prospectus was
deemed part of and included in the registration statement; and
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(B)   Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as
part of a registration statement in reliance on Rule 430B relating to an offering
made pursuant to Rule 415(a)(1)(i), (vii), or (x) for the purpose of providing the
information required by Section 10(a) of the Securities Act of 1933 shall be
deemed to be part of and included in the registration statement as of the earlier of
the date such form of prospectus is first used after effectiveness or the date of the
first contract of sale of securities in the offering described in the prospectus. As
provided in Rule 430B, for liability purposes of the issuer and any person that is at
that date an underwriter, such date shall be deemed to be a new effective date of
the registration statement relating to the securities in the registration statement to
which that prospectus relates, and the offering of such securities at that time shall
be deemed to be the initial bona fide offering thereof. Provided, however, that no
statement made in a registration statement or prospectus that is part of the
registration statement or made in a document incorporated or deemed incorporated
by reference into the registration statement or prospectus that is part of the
registration statement will, as to a purchaser with a time of contract of sale prior to
such effective date, supersede or modify any statement that was made in the
registration statement or prospectus that was part of the registration statement or
made in any such document immediately prior to such effective date; or

(ii)    If the registrant is subject to Rule 430C, each prospectus filed pursuant to Rule 424(b) as
part of a registration statement relating to an offering, other than registration statements
relying on Rule 430B or other than prospectuses filed in reliance on Rule 430A, shall be
deemed to be part of and included in the registration statement as of the date it is first
used after effectiveness. Provided, however, that no statement made in a registration
statement or prospectus that is part of the registration statement or made in a document
incorporated or deemed incorporated by reference into the registration statement or
prospectus that is part of the registration statement will, as to a purchaser with a time of
contract of sale prior to such first use, supersede or modify any statement that was made
in the registration statement or prospectus that was part of the registration statement or
made in any such document immediately prior to such date of first use.

(6)     That, for the purpose of determining liability of the registrant under the Securities Act of 1933
to any purchaser in the initial distribution of the securities, the undersigned registrant
undertakes that in a primary offering of securities of the undersigned registrant pursuant to this
registration statement, regardless of the underwriting method used to sell the securities to the
purchaser, if the securities are offered or sold to such purchaser by means of any of the
following communications, the undersigned registrant will be a seller to the purchaser and will
be considered to offer or sell such securities to such purchaser:

(i)     any preliminary prospectus or prospectus of the undersigned registrant relating to the
offering required to be filed pursuant to Rule 424;

(ii)    any free writing prospectus relating to the offering prepared by or on behalf of the
undersigned registrant or used or referred to by the undersigned registrant;

(iii)   the portion of any other free writing prospectus relating to the offering containing
material information about the undersigned registrant or its securities provided by or on
behalf of the undersigned registrant; and

(iv)   any other communication that is an offer in the offering made by the undersigned
registrant to the purchaser.

(b)    For purposes of determining any liability under the Securities Act of 1933, each filing of the
registrant’s annual report pursuant to Section 13(a) or 15(d) of the Exchange Act (and, where
applicable, each filing of an employee benefit plan’s annual report pursuant to Section 15(d) of the
Exchange Act) that is incorporated by reference in the registration statement shall be deemed to be a
new registration statement relating to the securities offered therein, and the offering of such securities
at that time shall be deemed to be the initial bona fide offering thereof.
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(c)    Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to
directors, officers and controlling persons of the registrant pursuant to the foregoing provisions, or
otherwise, the registrant has been advised that in the opinion of the Securities and Exchange
Commission such indemnification is against public policy as expressed in the Securities Act and is,
therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other
than the payment by the registrant of expenses incurred or paid by a director, officer or controlling
person of the registrant in the successful defense of any action, suit or proceeding) is asserted by such
director, officer or controlling person in connection with the securities being registered, the registrant
will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit
to a court of appropriate jurisdiction the question whether such indemnification by it is against public
policy as expressed in the Securities Act of 1933 and will be governed by the final adjudication of
such issue.
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 SIGNATURES

Pursuant to the requirements of the Securities Act, the registrant has duly caused this registration statement
to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of Los Angeles, California,
on March 24, 2022.

 VERSUS SYSTEMS INC.

  By:  /s/ Matthew Pierce
    Matthew Pierce
    Chief Executive Officer

Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by
the following persons in the capacities and on the dates indicated.

Name  Position  Date

/s/ Matthew Pierce  Director and Chief Executive Officer  March 24, 2022
Matthew Pierce  (principal executive officer)   

/s/ Craig Finster  President and Chief Financial Officer  March 24, 2022
Craig Finster  (principal financial officer and principal

accounting officer)
  

/s/ Keyvan Peymani  Director  March 24, 2022

Keyvan Peymani     

/s/ Brian Tingle  Director  March 24, 2022

Brian Tingle     

/s/ Michelle Gahagan  Director  March 24, 2022

Michelle Gahagan     

/s/ Paul Vlasic  Director  March 24, 2022

Paul Vlasic     

/s/ Jennifer Prince  Director  March 24, 2022

Jennifer Prince     
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4.1  Form of Indenture for Senior Debt Securities

4.2  Form of Indenture for Subordinated Debt Securities

4.3  Form of Warrant Agreement*

4.4  Form of Subscription Receipt Agreement*

4.5  Form of Rights Agreement*

4.6  Form of Unit Agreement*

5.1  Opinion of Fasken Martineau DuMoulin LLP

5.2  Opinion of Pryor Cashman LLP

23.1  Consent of Davidson & Company LLP

23.2  Consent of Ramirez Jimenez International CPAs

23.3  Consent of Fasken Martineau DuMoulin LLP (included in Exhibit 5.1)

23.4  Consent of Pryor Cashman LLP (included in Exhibit 5.2)

24.1  Power of Attorney (included on signature page)

25.1  Form T-1 Statement of Eligibility and Qualification of the Trustee under the Indenture for Senior Debt
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107  Filing Fee Table

____________

*        If applicable, to be filed by an amendment to the registration statement or as an exhibit to a report filed on Form 6-K
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**      To be filed separately pursuant to Section 305(b)(2) of the Trust Indenture Act of 1939.
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Exhibit 4.1
 
 

VERSUS SYSTEMS INC.
 

TO
 

____________________________________,
 

Trustee
 

INDENTURE
 

Dated as of ___________, ___ 20__
 

SENIOR DEBT SECURITIES
 
 

 

 

 
CERTAIN SECTIONS OF THIS INDENTURE RELATING TO

SECTIONS 3.10 THROUGH 3.18, INCLUSIVE, OF
THE TRUST INDENTURE ACT OF 1939

 
TRUST INDENTURE

ACT SECTION  
INDENTURE

SECTION
   

ss. 310(a)(1)  6.09
 (a)(2)  6.09
 (a)(3)  Not Applicable
 (a)(4)  Not Applicable
 (b)  6.08
   6.10

ss. 311(a)  6.13
 (b)  6.13

ss. 312(a)  7.01
   7.02
 (b)  7.02
 (c)  7.02

ss. 313(a)  7.03
 (b)  7.03
 (c)  7.03
 (d)  7.04

ss. 314(a)  1.01
 (a)(4)  10.04
 (b)  Not Applicable
 (c)(1)  1.02
 (c)(2)  1.02
 (c)(3)  Not Applicable
 (d)  Not Applicable
 (e)  1.02

ss. 315(a)  6.01
 (b)  6.02
 (c)  6.01
 (d)  6.01
 (e)  5.14

ss. 316(a)  1.01
 (a)(1)(A)  5.02
   5.12
 (a)(1)(B)  5.13
 (a)(2)  Not Applicable
 (b)  5.08
 (c)  1.04

ss. 317
(a)(1)  

5.03

 (a)(2)  5.04
 (b)  10.03

ss. 318(a)  1.07
 
NOTE: This reconciliation and tie shall not, for any purpose, be deemed to be a part of the Indenture.
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INDENTURE, dated as of ______ __, 20__ between Versus Systems Inc., a corporation incorporated under the laws of the province of British Columbia, Canada

(herein called the “Company”), having its principal office at 1558 West Hastings Street, Vancouver, British Columbia, V6G 3J4, and ______________________________, as
Trustee (herein called the “Trustee”).

 
RECITALS OF THE COMPANY

 
The Company has duly authorized the execution and delivery of this Indenture to provide for the issuance from time to time of its unsecured debentures, notes or other

evidences of indebtedness (herein called the “Securities”), to be issued in one or more series as in this Indenture provided.
 
All things necessary to make this Indenture a valid agreement of the Company, in accordance with its terms, have been done.
 

NOW, THEREFORE, THIS INDENTURE WITNESSETH:
 

For and in consideration of the premises and the purchase of the Securities by the Holders thereof, it is mutually agreed, for the equal and proportionate benefit of all
Holders of the Securities or of series thereof, as follows:

 
ARTICLE ONE

 
DEFINITIONS AND OTHER PROVISIONS OF GENERAL APPLICATION

 
SECTION 1.01 Definitions.
 

For all purposes of this Indenture, except as otherwise expressly provided or unless the context otherwise requires:
 

(1) the terms defined in this Article have the meanings assigned to them in this Article and include the plural as well as the singular;
 
(2) all other terms used herein which are defined in the Trust Indenture Act, either directly or by reference therein, have the meanings assigned to them

therein;
 
(3) all accounting terms not otherwise defined herein have the meanings assigned to them in accordance with generally accepted accounting principles, and,

except as otherwise herein expressly provided, the term “generally accepted accounting principles” with respect to any computation required or permitted hereunder shall mean
such accounting principles as are generally accepted at the date of such computation;

 
(4) unless the context otherwise requires, any reference to an “Article” or a “Section” refers to an Article or a Section, as the case may be, of this Indenture;

and
 
(5) the words “herein”, “hereof” and “hereunder” and other words of similar import refer to this Indenture as a whole and not to any particular Article,

Section or other subdivision.
 

“Act”, when used with respect to any Holder, has the meaning specified in Section 1.04.
 
“Affiliate” of any specified Person means any other Person directly or indirectly controlling or controlled by or under direct or indirect common control with such

specified Person. For the purposes of this definition, “control” when used with respect to any specified Person means the power to direct the management and policies of such
Person, directly or indirectly, whether through the ownership of voting securities, by contract or otherwise; and the terms “controlling” and “controlled” have meanings
correlative to the foregoing.

 
“Authenticating Agent” means any Person authorized by the Trustee pursuant to Section 6.14 to act on behalf of the Trustee to authenticate Securities of one or more

series.



 

 

 

 
“Bank” means (i) any institution which accepts deposits that the depositor has a legal right to withdraw on demand and engages in the business of making commercial

loans, and (ii) any trust company.
 
“Board of Directors” means either the board of directors of the Company or any duly authorized committee of that board.
 
“Board Resolution” means a copy of a resolution certified by the Secretary or an Assistant Secretary of the Company to have been duly adopted by the Board of

Directors and to be in full force and effect on the date of such certification, and delivered to the Trustee.
 
“Business Day”, when used with respect to any Place of Payment, means each Monday, Tuesday, Wednesday, Thursday and Friday which is not a day on which

banking institutions in that Place of Payment are authorized or obligated by law or executive order to close.
 
“Commission” means the Securities and Exchange Commission, from time to time constituted, created under the Exchange Act, or, if at any time after the execution of

this instrument such Commission is not existing and performing the duties now assigned to it under the Trust Indenture Act, then the body performing such duties at such time.
 
“Company” means the Person named as the “Company” in the first paragraph of this instrument until a successor Person shall have become such pursuant to the

applicable provisions of this Indenture, and thereafter “Company” shall mean such successor Person.
 
“Company Request” or “Company Order” means a written request or order signed in the name of the Company by its Chairman of the Board, its President or a Vice

President, and by its Chief Financial Officer, Treasurer, an Assistant Treasurer, its Secretary or an Assistant Secretary, and delivered to the Trustee.
 
“Corporate Trust Office” means the office of the Trustee at which at any particular time its corporate trust business shall be principally administered, which office at

the date of the execution of this instrument is located at _____________________________________, Attention: _________________________, or such other address as the
Trustee may designate from time to time by notice to the Company, or the principal corporate trust office of any successor Trustee (or such other address as such successor
Trustee may designate from time to time by notice to the Company).

 
“corporation” means a corporation, association, company, joint-stock company or business trust.
 
“Covenant Defeasance” has the meaning specified in Section 13.03.
 
“Defaulted Interest” has the meaning specified in Section 3.07.
 
“Defeasance” has the meaning specified in Section 13.02.
 
“Depositary” means, unless otherwise specified by the Company pursuant to Sections 2.06 or 3.01, with respect to Securities of any series issuable or issued in whole

or in part in the form of one or more Global Securities, The Depository Trust Company, New York, New York, or any successor thereto registered under the Exchange Act, or
other applicable statue or regulation.

 
“Event of Default” has the meaning specified in Section 5.01.
 
“Exchange Act” means the Securities Exchange Act of 1934 and any statute successor thereto, in each case as amended from time to time.
 
“Expiration Date” has the meaning specified in Section 1.04.
 
“Foreign Government Obligations” has the meaning specified in Section 13.04.
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“Global Security” means a Security that evidences all or part of the Securities of any series which is executed by the Company and authenticated and delivered by the

Trustee to the Depository or pursuant to the Depository’s instruction, all in accordance with this Indenture and pursuant to a Company Order, which shall be registered as to
principal and interest in the name of the Depository or its nomine.

 
“Holder” means a Person in whose name a Security is registered in the Security Register.
 
“Indenture” means this instrument as originally executed and as it may from time to time be supplemented or amended by one or more indentures supplemental hereto

entered into pursuant to the applicable provisions hereof, including, for all purposes of this instrument and any such supplemental indenture, the provisions of the Trust
Indenture Act that are deemed to be a part of and govern this instrument and any such supplemental indenture, respectively. The term “Indenture” shall also include the terms of
particular series of Securities established as contemplated by Section 3.01.

 
“Interest”, when used with respect to an Original Issue Discount Security which by its terms bears interest only after Maturity, means interest payable after Maturity.
 
“Interest Payment Date”, when used with respect to any Security, means the Stated Maturity of an installment of interest on such Security.
 
“Investment Company Act” means the Investment Company Act of 1940 and any statute successor thereto, in each case as amended from time to time.
 
“Maturity”, when used with respect to any Security, means the date on which the principal of such Security or an installment of principal becomes due and payable as

therein or herein provided, whether at the Stated Maturity or by declaration of acceleration, call for redemption or otherwise.
 
“Notice of Default” means a written notice of the kind specified in Section 5.01(4).
 
“Officers’ Certificate” means a certificate signed by the Chairman of the Board, the President or a Vice President, and by the Chief Financial Officer, Treasurer, an

Assistant Treasurer, the Secretary or an Assistant Secretary, of the Company, and delivered to the Trustee. One of the officers signing an Officers’ Certificate given pursuant to
Section 10.04 shall be the principal executive, financial or accounting officer of the Company.

 
“Opinion of Counsel” means a written opinion of counsel, who may be counsel for the Company, and who shall be reasonably acceptable to the Trustee.



 
“Original Issue Discount Security” means any Security which provides for an amount less than the principal amount thereof to be due and payable upon a declaration

of acceleration of the Maturity thereof pursuant to Section 5.02.
 
“Outstanding”, when used with respect to Securities, means, as of the date of determination, all Securities theretofore authenticated and delivered under this Indenture,

except:
 

(6) Securities theretofore cancelled by the Trustee or delivered to the Trustee for cancellation;
 
(7) Securities for whose payment or redemption money in the necessary amount has been theretofore deposited with the Trustee or any Paying Agent (other

than the Company) in trust or set aside and segregated in trust by the Company (if the Company shall act as its own Paying Agent) for the Holders of such Securities; provided
that, if such Securities are to be redeemed, notice of such redemption has been duly given pursuant to this Indenture or provision therefor satisfactory to the Trustee has been
made;

 
(8) Securities as to which Defeasance has been effected pursuant to Section 13.02; and
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(9) Securities which have been paid pursuant to Section 3.06 or in exchange for or in lieu of which other Securities have been authenticated and delivered

pursuant to this Indenture, other than any such Securities in respect of which there shall have been presented to the Trustee proof satisfactory to it that such Securities are held by
a bona fide purchaser in whose hands such Securities are valid obligations of the Company; provided, however, that in determining whether the Holders of the requisite principal
amount of the Outstanding Securities have given, made or taken any request, demand, authorization, direction, notice, consent, waiver or other action hereunder as of any date,
(A) the principal amount of an Original Issue Discount Security which shall be deemed to be Outstanding shall be the amount of the principal thereof which would be due and
payable as of such date upon acceleration of the Maturity thereof to such date pursuant to Section 5.02, (B) if, as of such date, the principal amount payable at the Stated
Maturity of a Security is not determinable, the principal amount of such Security which shall be deemed to be Outstanding shall be the amount as specified or determined as
contemplated by Section 3.01, (C) the principal amount of a Security denominated in one or more foreign currencies or currency units which shall be deemed to be Outstanding
shall be the U.S. dollar equivalent, determined as of such date in the manner provided as contemplated by Section 3.01, of the principal amount of such Security (or, in the case
of a Security described in Clause (A) or (B) above, of the amount determined as provided in such Clause), and (D) Securities owned by the Company or any other obligor upon
the Securities or any Affiliate of the Company or of such other obligor shall be disregarded and deemed not to be Outstanding, except that, in determining whether the Trustee
shall be protected in relying upon any such request, demand, authorization, direction, notice, consent, waiver or other action, only Securities which a Responsible Officer of the
Trustee actually knows to be so owned shall be so disregarded. Securities so owned which have been pledged in good faith may be regarded as Outstanding if the pledgee
establishes to the satisfaction of the Trustee the pledgee’s right so to act with respect to such Securities and that the pledgee is not the Company or any other obligor upon the
Securities or any Affiliate of the Company or of such other obligor.

 
“Paying Agent” means any Person authorized by the Company to pay the principal of or any premium or interest on any Securities on behalf of the Company.
 
“Person” means any individual, corporation, partnership, joint venture, trust, unincorporated organization or government or any agency or political subdivision thereof.
 
“Place of Payment”, when used with respect to the Securities of any series, means the place or places where the principal of and any premium and interest on the

Securities of that series are payable as specified for that purpose as contemplated by Section 3.01.
 
“Predecessor Security” of any particular Security means every previous Security evidencing all or a portion of the same debt as that evidenced by such particular

Security; and, for the purposes of this definition, any Security authenticated and delivered under Section 3.06 in exchange for or in lieu of a mutilated, destroyed, lost or stolen
Security shall be deemed to evidence the same debt as the mutilated, destroyed, lost or stolen Security.

 
“Principal Subsidiary Bank” means any Subsidiary which is a Bank and has total assets equal to 30 percent or more of the consolidated assets of the Company

determined as of the date of the most recent audited financial statements of such entities.
 
“Redemption Date”, when used with respect to any Security to be redeemed, means the date fixed for such redemption by or pursuant to this Indenture.
 
“Redemption Price”, when used with respect to any Security to be redeemed, means the price at which it is to be redeemed pursuant to this Indenture.
 
“Regular Record Date” for the interest payable on any Interest Payment Date on the Securities of any series means the date specified for that purpose as contemplated

by Section 3.01.
 
“Responsible Officer”, when used with respect to the Trustee, means any trust officer or assistant trust officer or any other officer in the corporate trust department of

the Trustee having direct responsibility for the administration of this Indenture and also means, with respect to a particular corporate trust matter, any other officer to whom such
matter is referred because of his knowledge of and familiarity with the particular subject.
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“Securities” has the meaning stated in the first recital of this Indenture and more particularly means any Securities authenticated and delivered under this Indenture.
 
“Securities Act” means the Securities Act of 1933 and any statute successor thereto, in each case as amended from time to time.
 
“Security Register” and “Security Registrar” have the respective meanings specified in Section 3.05.
 
“Special Record Date” for the payment of any Defaulted Interest means a date fixed by the Trustee pursuant to Section 3.07.
 
“Stated Maturity”, when used with respect to any Security or any installment of principal thereof or interest thereon, means the date specified in such Security as the

fixed date on which the principal of such Security or such installment of principal or interest is due and payable.
 
“Subsidiary” means a corporation more than 50% of the outstanding voting stock of which is owned, directly or indirectly, by the Company or by one or more other

Subsidiaries, or by the Company and one or more other Subsidiaries. For the purposes of this definition, “voting stock” means stock which ordinarily has voting power for the
election of directors, whether at all times or only so long as no senior class of stock has such voting power by reason of any contingency.

 
“Trust Indenture Act” means the Trust Indenture Act of 1939 as in force at the date as of which this instrument was executed; provided, however, that in the event the



Trust Indenture Act of 1939 is amended after such date, “Trust Indenture Act” means, to the extent required by any such amendment, the Trust Indenture Act of 1939 as so
amended.

 
“Trustee” means the Person named as the “Trustee” in the first paragraph of this instrument until a successor Trustee shall have become such pursuant to the applicable

provisions of this Indenture, and thereafter “Trustee” shall mean or include each Person who is then a Trustee hereunder, and if at any time there is more than one such Person,
“Trustee” as used with respect to the Securities of any series shall mean the Trustee with respect to Securities of that series.

 
“U.S. Government Obligation” has the meaning specified in Section 13.04.
 
“Vice President”, when used with respect to the Company or the Trustee, means any vice president, whether or not designated by a number or a word or words added

before or after the title “vice president”.
 
“Voting Stock” means stock of the class or classes having general voting power under ordinary circumstances to elect at least a majority of the board of directors,

managers or trustees of such corporation (irrespective of whether or not at the time stock of any other class or classes shall have contingent voting rights).
 

SECTION 1.02 Compliance Certificates and Opinions.
 

Upon any application or request by the Company to the Trustee to take any action under any provision of this Indenture, the Company shall furnish to the Trustee such
certificates and opinions as may be required under the Trust Indenture Act. Each such certificate or opinion shall be given in the form of an Officers’ Certificate, if to be given
by an officer of the Company, or an Opinion of Counsel, if to be given by counsel, and shall comply with the requirements of the Trust Indenture Act and any other
requirements set forth in this Indenture.

 
Every certificate or opinion with respect to compliance with a condition or covenant provided for in this Indenture (except for certificates provided for in Section 10.04)

shall include,
 

(1) a statement that each individual signing such certificate or opinion has read such covenant or condition and the definitions herein relating thereto;
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(2) a brief statement as to the nature and scope of the examination or investigation upon which the statements or opinions contained in such certificate or

opinion are based;
 
(3) a statement that, in the opinion of each such individual, he has made such examination or investigation as is necessary to enable such individual to express

an informed opinion as to whether or not such covenant or condition has been complied with; and
 
(4) a statement as to whether, in the opinion of each such individual, such condition or covenant has been complied with.
 

SECTION 1.03 Form of Documents Delivered to Trustee.
 

In any case where several matters are required to be certified by, or covered by an opinion of, any specified Person, it is not necessary that all such matters be certified
by, or covered by the opinion of, only one such Person, or that they be so certified or covered by only one document, but one such Person may certify or give an opinion with
respect to some matters and one or more other such Persons as to other matters, and any such Person may certify or give an opinion as to such matters in one or several
documents.

 
Any certificate or opinion of an officer of the Company may be based, insofar as it relates to legal matters, upon a certificate or opinion of, or representations by,

counsel, unless such officer knows, or in the exercise of reasonable care should know, that the certificate or opinion or representations with respect to the matters upon which his
certificate or opinion is based are erroneous. Any such certificate or opinion of counsel may be based, insofar as it relates to factual matters, upon a certificate or opinion of, or
representations by, an officer or officers of the Company stating that the information with respect to such factual matters is in the possession of the Company, unless such
counsel knows, or in the exercise of reasonable care should know, that the certificate or opinion or representations with respect to such matters are erroneous.

 
Where any Person is required to make, give or execute two or more applications, requests, consents, certificates, statements, opinions or other instruments under this

Indenture, they may, but need not, be consolidated and form one instrument.
 

SECTION 1.04 Acts of Holders; Record Dates.
 

(a) Any request, demand, authorization, direction, notice, consent, waiver or other action provided or permitted by this Indenture to be given, made or taken by Holders
may be embodied in and evidenced by one or more instruments of substantially similar tenor signed by such Holders in person or by agent duly appointed in writing; and, except
as herein otherwise expressly provided, such action shall become effective when such instrument or instruments are delivered to a Responsible Officer of the Trustee and,
where it is hereby expressly required, to the Company. Such instrument or instruments (and the action embodied therein and evidenced thereby) are herein sometimes referred
to as the “Act” of the Holders signing such instrument or instruments. Proof of execution of any such instrument or of a writing appointing any such agent shall be sufficient for
any purpose of this Indenture and (subject to Section 6.01) conclusive in favor of the Trustee and the Company, if made in the manner provided in this Section.

 
(b) The fact and date of the execution by any Person of any such instrument or writing may be proved by the affidavit of a witness of such execution or by a certificate

of a notary public or other officer authorized by law to take acknowledgments of deeds, certifying that the individual signing such instrument or writing acknowledged to him
the execution thereof. Where such execution is by a signer acting in a capacity other than his individual capacity, such certificate or affidavit shall also constitute sufficient
proof of his authority. The fact and date of the execution of any such instrument or writing, or the authority of the Person executing the same, may also be proved in any other
manner which the Trustee deems sufficient.

 
(c) The ownership of Securities shall be proved by the Security Register.
 
(d) Any request, demand, authorization, direction, notice, consent, waiver or other Act of the Holder of any Security shall bind every future Holder of the same

Security and the Holder of every Security issued upon the registration of transfer thereof or in exchange therefor or in lieu thereof in respect of anything done, omitted or
suffered to be done by the Trustee or the Company in reliance thereon, whether or not notation of such action is made upon such Security.
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(e) The Company may set any day as a record date for the purpose of determining the Holders of Outstanding Securities of any series entitled to give, make or take any



request, demand, authorization, direction, notice, consent, waiver or other action provided or permitted by this Indenture to be given, made or taken by Holders of Securities of
such series, provided that the Company may not set a record date for, and the provisions of this paragraph shall not apply with respect to, the giving or making of any notice,
declaration, request or direction referred to in the next paragraph. If any record date is set pursuant to this paragraph, the Holders of Outstanding Securities of the relevant series
on such record date, and no other Holders, shall be entitled to take the relevant action, whether or not such Holders remain Holders after such record date; provided that no such
action shall be effective hereunder unless taken on or prior to the applicable Expiration Date by Holders of the requisite principal amount of Outstanding Securities of such
series on such record date. Nothing in this paragraph shall be construed to prevent the Company from setting a new record date for any action for which a record date has
previously been set pursuant to this paragraph (whereupon the record date previously set shall automatically and with no action by any Person be cancelled and of no effect),
and nothing in this paragraph shall be construed to render ineffective any action taken by Holders of the requisite principal amount of Outstanding Securities of the relevant
series on the date such action is taken. Promptly after any record date is set pursuant to this paragraph, the Company, at its own expense, shall cause notice of such record date,
the proposed action by Holders and the applicable Expiration Date to be given to the Trustee in writing and to each Holder of Securities of the relevant series in the manner set
forth in Section 1.06.

 
(f) The Trustee may set any day as a record date for the purpose of determining the Holders of Outstanding Securities of any series entitled to join in the giving or

making of (i) any Notice of Default, (ii) any declaration of acceleration referred to in Section 5.02, (iii) any request to institute proceedings referred to in Section 5.07(2) or (iv)
any direction referred to in Section 3.05(2) or Section 5.12, in each case with respect to Securities of such series. If any record date is set pursuant to this paragraph, the Holders
of Outstanding Securities of such series on such record date, and no other Holders, shall be entitled to join in such notice, declaration, request or direction, whether or not such
Holders remain Holders after such record date; provided that no such action shall be effective hereunder unless taken on or prior to the applicable Expiration Date by Holders of
the requisite principal amount of Outstanding Securities of such series on such record date. Nothing in this paragraph shall be construed to prevent the Trustee from setting a
new record date for any action for which a record date has previously been set pursuant to this paragraph (whereupon the record date previously set shall automatically and with
no action by any Person be cancelled and of no effect), and nothing in this paragraph shall be construed to render ineffective any action taken by Holders of the requisite
principal amount of Outstanding Securities of the relevant series on the date such action is taken. Promptly after any record date is set pursuant to this paragraph, the Trustee, at
the Company’s expense, shall cause notice of such record date, the proposed action by Holders and the applicable Expiration Date to be given to the Company in writing and to
each Holder of Securities of the relevant series in the manner set forth in Section 1.06.

 
(g) With respect to any record date set pursuant to this Section, the party hereto which sets such record dates may designate any day as the “Expiration Date” and from

time to time may change the Expiration Date to any earlier or later day; provided that no such change shall be effective unless notice of the proposed new Expiration Date is
given to the other party hereto in writing, and to each Holder of Securities of the relevant series in the manner set forth in Section 1.06, on or prior to the existing Expiration
Date. If an Expiration Date is not designated with respect to any record date set pursuant to this Section, the party hereto which set such record date shall be deemed to have
initially designated the 90th day after such record date as the Expiration Date with respect thereto, subject to its right to change the Expiration Date as provided in this
paragraph. Notwithstanding the foregoing, no Expiration Date shall be later than the 90th day after the applicable record date.

 
(h) Without limiting the foregoing, a Holder entitled hereunder to take any action hereunder with regard to any particular Security may do so with regard to all or any

part of the principal amount of such Security or by one or more duly appointed agents each of which may do so pursuant to such appointment with regard to all or any part of
such principal amount.
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SECTION 1.05 Notices, Etc., to Trustee and Company.
 

Any request, demand, authorization, direction, notice, consent, waiver or Act of Holders or other document provided or permitted by this Indenture to be made upon,
given or furnished to, or filed with,

 
(1) the Trustee by any Holder or by the Company shall be sufficient for every purpose hereunder if made, given, furnished or filed in writing to or with a

Responsible Officer of the Trustee at its Corporate Trust Office; or
 
(2) the Company by the Trustee or by any Holder shall be sufficient for every purpose hereunder (unless otherwise herein expressly provided) if in writing

and mailed, first-class postage prepaid, to the Company addressed to it at the address of its principal office specified in the first paragraph of this instrument or at any other
address previously furnished in writing to the Trustee by the Company.

 
SECTION 1.06 Notice to Holders; Waiver.
 

Where this Indenture provides for notice to Holders of any event, such notice shall be sufficiently given (unless otherwise herein expressly provided) if in writing and
mailed, first-class postage prepaid, to each Holder affected by such event, at his address as it appears in the Security Register, not later than the latest date (if any), and not
earlier than the earliest date (if any), prescribed for the giving of such notice. In any case where notice to Holders is given by mail, neither the failure to mail such notice, nor
any defect in any notice so mailed, to any particular Holder shall affect the sufficiency of such notice with respect to other Holders. Where this Indenture provides for notice in
any manner, such notice may be waived in writing by the Person entitled to receive such notice, either before or after the event, and such waiver shall be the equivalent of such
notice. Waivers of notice by Holders shall be filed with the Trustee, but such filing shall not be a condition precedent to the validity of any action taken in reliance upon such
waiver.

 
In case by reason of the suspension of regular mail service or by reason of any other cause it shall be impracticable to give such notice by mail, then such notification

as shall be made with the approval of the Trustee shall constitute a sufficient notification for every purpose hereunder.
 

SECTION 1.07 Conflict with Trust Indenture Act.
 

If any provision hereof limits, qualifies or conflicts with a provision of the Trust Indenture Act which is required under such Act to be a part of and govern this
Indenture, the latter provision shall control. If any provision of this Indenture modifies or excludes any provision of the Trust Indenture Act which may be so modified or
excluded, the latter provision shall be deemed to apply to this Indenture as so modified or to be excluded, as the case may be.

 
SECTION 1.08 Effect of Headings and Table of Contents.
 

The Article and Section headings herein and the Table of Contents are for convenience only and shall not affect the construction hereof.
 

SECTION 1.09 Successors and Assigns.
 

All covenants and agreements in this Indenture by the Company shall bind its successors and assigns, whether so expressed or not.
 

SECTION 1.10 Separability Clause.
 

In case any provision in this Indenture or in the Securities shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions
shall not in any way be affected or impaired thereby.

 



8

 

 
SECTION 1.11 Benefits of Indenture.
 

Nothing in this Indenture or in the Securities, express or implied, shall give to any Person, other than the parties hereto and their successors hereunder and the Holders,
any benefit or any legal or equitable right, remedy or claim under this Indenture.

 
SECTION 1.12 Governing Law.
 

This Indenture and the Securities shall be governed by and construed in accordance with the law of the State of New York. This Indenture is subject to the provisions
of the Trust Indenture Act that are required or deemed to be part of this Indenture and shall, to the extent applicable, be governed by such provision.

 
EACH OF THE COMPANY AND THE TRUSTEE, AND EACH HOLDER OF A SECURITY BY ITS ACCEPTANCE THEREOF, HEREBY IRREVOCABLY

WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY AND ALL RIGHT IT MAY HAVE TO TRIAL BY JURY IN ANY LEGAL
PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS INDENTURE, THE SECURITIES OR THE TRANSACTIONS
CONTEMPLATED HEREBY OR THEREBY.

 
SECTION 1.13 Legal Holidays.
 

In any case where any Interest Payment Date, Redemption Date or Stated Maturity of any Security shall not be a Business Day at any Place of Payment, then
(notwithstanding any other provision of this Indenture or of the Securities (other than a provision of any Security which specifically states that such provision shall apply in lieu
of this Section)) payment of interest or principal (and premium, if any) need not be made at such Place of Payment on such date, but may be made on the next succeeding
Business Day at such Place of Payment with the same force and effect as if made on the Interest Payment Date or Redemption Date, or at the Stated Maturity, provided that no
interest shall accrue with respect to such payment for the period from and after such Interest Payment Date, Redemption Date or Stated Maturity, as the case may be.

 
ARTICLE TWO

 
SECURITY FORMS

 
SECTION 2.01 Forms Generally.
 

The Securities of each series shall be in substantially the form set forth in this Article, or in such other form as shall be established by or pursuant to a Board
Resolution or in one or more indentures supplemental hereto, in each case with such appropriate insertions, omissions, substitutions and other variations as are required or
permitted by this Indenture, and may have such letters, numbers or other marks of identification and such legends or endorsements placed thereon as may be required to comply
with the rules of any securities exchange or Depositary therefor or as may, consistently herewith, be determined by the officers executing such Securities, as evidenced by their
execution thereof. If the form of Securities of any series is established by action taken pursuant to a Board Resolution, a copy of an appropriate record of such action shall be
certified by the Secretary or an Assistant Secretary of the Company and delivered to the Trustee at or prior to the delivery of the Company Order contemplated by Section 3.03
for the authentication and delivery of such Securities.

 
The definitive Securities shall be printed, lithographed or engraved on steel engraved borders or may be produced in any other manner, all as determined by the

officers executing such Securities, as evidenced by their execution of such Securities.
 

SECTION 2.02 Form of Face of Security.
 

[If the Security is a Global Security, insert - Unless this certificate is presented by an authorized representative of The Depository Trust Company, a New York
corporation (the “Depositary”), to the Company or its agent for registration of transfer, exchange or payment, and any certificate issued is registered in the name of Cede & Co.
or in such other name as is requested by an authorized representative of the Depositary, ANY TRANSFER, PLEDGE, OR OTHER USE HEREOF FOR VALUE OR
OTHERWISE BY OR TO ANY PERSON IS WRONGFUL inasmuch as the registered owner hereof, Cede & Co., has an interest herein.
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UNLESS AND UNTIL IT IS EXCHANGED IN WHOLE OR IN PART FOR THE INDIVIDUAL SECURITIES REPRESENTED HEREBY, THIS GLOBAL

SECURITY MAY NOT BE TRANSFERRED EXCEPT AS A WHOLE BY THE DEPOSITARY TO A NOMINEE OF THE DEPOSITARY OR BY A NOMINEE OF THE
DEPOSITARY TO THE DEPOSITARY OR ANOTHER NOMINEE OF THE DEPOSITARY OR BY THE DEPOSITARY OR ANY SUCH NOMINEE TO A SUCCESSOR
DEPOSITARY OR A NOMINEE OF SUCH SUCCESSOR DEPOSITARY.]

 
This security is not a deposit [if applicable, insert - and is not insured by a federal agency]
 

VERSUS SYSTEMS INC.
 

CUSIP NO. ___
 

No._____________  $_____________
 
Versus Systems Inc., a corporation incorporated under the laws of the province of British Columbia, Canada (herein called the “Company”, which term includes any

successor Person under the Indenture hereinafter referred to), for value received, hereby promises to pay to _____________, or registered assigns, the principal sum of
_____________Dollars on _____________[if the Security is to bear interest prior to Maturity, insert - , and to pay interest thereon from _____________or from the most
recent Interest Payment Date to which interest has been paid or duly provided for, semi-annually on _____________and_____________ in each year,
commencing_____________ at the rate of ___% per annum, until the principal hereof is paid or made available for payment [if applicable, insert - , provided that any principal
and premium, and any such installment of interest, which is overdue shall bear interest at the rate of ___% per annum (to the extent that the payment of such interest shall be
legally enforceable), from the dates such amounts are due until they are paid or made available for payment, and such interest shall be payable on demand]. The interest so
payable, and punctually paid or duly provided for, on any Interest Payment Date will, as provided in such Indenture, be paid to the Person in whose name this Security (or one
or more Predecessor Securities) is registered at the close of business on the Regular Record Date for such interest, which shall be the _____________or_____________
(whether or not a Business Day), as the case may be, next preceding such Interest Payment Date. Any such interest not so punctually paid or duly provided for will forthwith
cease to be payable to the Holder on such Regular Record Date and may either be paid to the Person in whose name this Security (or one or more Predecessor Securities) is
registered at the close of business on a Special Record Date for the payment of such Defaulted Interest to be fixed by the Trustee, notice whereof shall be given to Holders of
Securities of this series not less than 10 days prior to such Special Record Date, or be paid at any time in any other lawful manner not inconsistent with the requirements of any
securities exchange on which the Securities of this series may be listed, and upon such notice as may be required by such exchange, all as more fully provided in said



Indenture].
 
[If the Security is not to bear interest prior to Maturity, insert - The principal of this Security shall not bear interest except in the case of a default in payment of

principal upon acceleration, upon redemption or at Stated Maturity and in such case the overdue principal and any overdue premium shall bear interest at the rate of ___% per
annum (to the extent that the payment of such interest shall be legally enforceable), from the dates such amounts are due until they are paid or made available for payment.
Interest on any overdue principal or premium shall be payable on demand. [Any such interest on overdue principal or premium which is not paid on demand shall bear interest
at the rate of ___% per annum (to the extent that the payment of such interest on interest shall be legally enforceable), from the date of such demand until the amount so
demanded is paid or made available for payment. Interest on any overdue interest shall be payable on demand.]]

 
Payment of the principal of (and premium, if any) and [if applicable, insert - any such] interest on this Security will be made at the office or agency of the Company

maintained for that purpose in in such coin or currency of the United States of America as at the time of payment is legal tender for payment of public and private debts [ if
applicable, insert - ; provided, however, that at the option of the Company payment of interest may be made by check mailed to the address of the Person entitled thereto as such
address shall appear in the Security Register].

 
[Interest on this Security shall be computed on the basis of a 360-day year of twelve 30-day months.]
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Reference is hereby made to the further provisions of this Security set forth on the reverse hereof, which further provisions shall for all purposes have the same effect

as if set forth at this place.
 
Unless the certificate of authentication hereon has been executed by the Trustee referred to on the reverse hereof by manual signature, this Security shall not be entitled

to any benefit under the Indenture or be valid or obligatory for any purpose.
 
IN WITNESS WHEREOF, the Company has caused this instrument to be duly executed.
 

VERSUS SYSTEMS INC.
 
By
 
Attest:
 
SECTION 2.03 Form of Reverse of Security.
 

This Security is one of a duly authorized issue of securities of the Company (herein called the “Securities”), issued and to be issued in one or more series under an
Indenture, dated as of _____________(herein called the “Indenture”, which term shall have the meaning assigned to it in such instrument), between the Company and
________________________________, as Trustee (herein called the “Trustee”, which term includes any successor trustee under the Indenture), and reference is hereby made
to the Indenture for a statement of the respective rights, limitations of rights, duties and immunities thereunder of the Company, the Trustee and the Holders of the Securities and
of the terms upon which the Securities are, and are to be, authenticated and delivered. This Security is one of the series designated on the face hereof [, limited in aggregate
principal amount to [$] _____________].

 
[If applicable, insert - The Securities of this series are subject to redemption upon not less than 30 days’ notice by mail, [if applicable, insert - (1) on _____________in

any year commencing with the year ___and ending with the year ___through operation of the sinking fund for this series at a Redemption Price equal to 100% of the principal
amount, and (2)] at any time [if applicable, insert - on or after ___, ___], as a whole or in part, at the election of the Company, at the following Redemption Prices (expressed as
percentages of the principal amount): If redeemed [if applicable, insert - on or before , ___%, and if redeemed] during the 12-month period beginning _____________of the
years indicated,

 
  Redemption    Redemption

Year  Price  Year  Price
       

 
and thereafter at a Redemption Price equal to___% of the principal amount, together in the case of any such redemption [if applicable, insert - (whether through operation of the
sinking fund or otherwise)] with accrued interest to the Redemption Date, but interest installments whose Stated Maturity is on or prior to such Redemption Date will be payable
to the Holders of such Securities, or one or more Predecessor Securities, of record at the close of business on the relevant Record Dates referred to on the face hereof, all as
provided in the Indenture.]
 

[If applicable, insert - The Securities of this series are subject to redemption upon not less than 30 days’ notice by mail, (1) on ________in any year commencing with
the year _______ and ending with the year through operation of the sinking fund for this series at the Redemption Prices for redemption through operation of the sinking fund
(expressed as percentages of the principal amount) set forth in the table below, and (2) at any time [ if applicable, insert - on or after _____________ ], as a whole or in part, at
the election of the Company, at the Redemption Prices for redemption otherwise than through operation of the sinking fund (expressed as percentages of the principal amount)
set forth in the table below: If redeemed during the 12-month period beginning _____________ of the years indicated,
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  Redemption Price  Redemption Price For
  For Redemption  Redemption Otherwise
  Through Operation of the  Than Through Operation of

Year  Sinking Fund  the Sinking Fund
     
     

 
and thereafter at a Redemption Price equal to ___% of the principal amount, together in the case of any such redemption (whether through operation of the sinking fund or
otherwise) with accrued interest to the Redemption Date, but interest installments whose Stated Maturity is on or prior to such Redemption Date will be payable to the Holders
of such Securities, or one or more Predecessor Securities, of record at the close of business on the relevant Record Dates referred to on the face hereof, all as provided in the
Indenture.]
 

[If applicable, insert - Notwithstanding the foregoing, the Company may not, prior to ______, redeem any Securities of this series as contemplated by [if applicable,



insert - Clause (2) of] the preceding paragraph as a part of, or in anticipation of, any refunding operation by the application, directly or indirectly, of moneys borrowed having an
interest cost to the Company (calculated in accordance with generally accepted financial practice) of less than ___% per annum.]

 
[If applicable, insert - The sinking fund for this series provides for the redemption on in each year beginning with the year and ending with the year of [if applicable,

insert - not less than $ (“mandatory sinking fund”) and not more than] $ aggregate principal amount of Securities of this series. Securities of this series acquired or redeemed by
the Company otherwise than through [if applicable, insert - MANDATORY] sinking fund payments may be credited against subsequent [if applicable, insert - mandatory]
sinking fund payments otherwise required to be made [if applicable, insert - , in the inverse order in which they become due].]

 
[If the Security is subject to redemption of any kind, insert - In the event of redemption of this Security in part only, a new Security or Securities of this series and of

like tenor for the unredeemed portion hereof will be issued in the name of the Holder hereof upon the cancellation hereof.]
 
[If applicable, insert - The Indenture contains provisions for defeasance at any time of [the entire indebtedness of this Security] [or] [certain restrictive covenants and

Events of Default with respect to this Security] [, in each case] upon compliance with certain conditions set forth in the Indenture.]
 
[If the Security is not an Original Issue Discount Security, insert - If an Event of Default with respect to Securities of this series shall occur and be continuing, the

principal of the Securities of this series may be declared due and payable in the manner and with the effect provided in the Indenture.]
 
[If the Security is an Original Issue Discount Security, insert - If an Event of Default with respect to Securities of this series shall occur and be continuing, an amount

of principal of the Securities of this series may be declared due and payable in the manner and with the effect provided in the Indenture. Such amount shall be equal to - insert
formula for determining the amount. Upon payment (i) of the amount of principal so declared due and payable and (ii) of interest on any overdue principal, premium and interest
(in each case to the extent that the payment of such interest shall be legally enforceable), all of the Company’s obligations in respect of the payment of the principal of and
premium and interest, if any, on the Securities of this series shall terminate.]

 
The Indenture permits, with certain exceptions as therein provided, the amendment thereof and the modification of the rights and obligations of the Company and the

rights of the Holders of the Securities of each series to be affected under the Indenture at any time by the Company and the Trustee with the consent of the Holders of a majority
in principal amount of the Securities at the time Outstanding of each series to be affected. The Indenture also contains provisions permitting the Holders of specified percentages
in principal amount of the Securities of each series at the time Outstanding, on behalf of the Holders of all Securities of such series, to waive compliance by the Company with
certain provisions of the Indenture and certain past defaults under the Indenture and their consequences. Any such consent or waiver by the Holder of this Security shall be
conclusive and binding upon such Holder and upon all future Holders of this Security and of any Security issued upon the registration of transfer hereof or in exchange herefor
or in lieu hereof, whether or not notation of such consent or waiver is made upon this Security.
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No reference herein to the Indenture and no provision of this Security or of the Indenture shall alter or impair the obligation of the Company, which is absolute and

unconditional, to pay the principal of and any premium and interest on this Security at the times, place and rate, and in the coin or currency, herein prescribed.
 
As provided in the Indenture and subject to certain limitations therein set forth, the transfer of this Security is registrable in the Security Register, upon surrender of this

Security for registration of transfer at the office or agency of the Company in any place where the principal of and any premium and interest on this Security are payable, duly
endorsed by, or accompanied by a written instrument of transfer in form satisfactory to the Company and the Security Registrar duly executed by, the Holder hereof or his
attorney duly authorized in writing, and thereupon one or more new Securities of this series and of like tenor, of authorized denominations and for the same aggregate principal
amount, will be issued to the designated transferee or transferees.

 
The Securities of this series are issuable only in registered form without coupons in denominations of $_____ and any integral multiple thereof. As provided in the

Indenture and subject to certain limitations therein set forth, Securities of this series are exchangeable for a like aggregate principal amount of Securities of this series and of like
tenor of a different authorized denomination, as requested by the Holder surrendering the same.

 
No service charge shall be made for any such registration of transfer or exchange, but the Company may require payment of a sum sufficient to cover any tax or other

governmental charge payable in connection therewith.
 
Prior to due presentment of this Security for registration of transfer, the Company, the Trustee and any agent of the Company or the Trustee may treat the Person in

whose name this Security is registered as the owner hereof for all purposes, whether or not this Security be overdue, and neither the Company, the Trustee nor any such agent
shall be affected by notice to the contrary.

 
All terms used in this Security which are defined in the Indenture shall have the meanings assigned to them in the Indenture.
 

This Security shall be governed by and construed in accordance with the law of the State of New York.
 

SECTION 2.04 Form of Legend for Global Securities.
 

Unless otherwise specified as contemplated by Section 3.01 for the Securities evidenced thereby, every Global Security authenticated and delivered hereunder shall
bear a legend in substantially the following form:

 
[If the Security is a Global Security, insert - Unless this certificate is presented by an authorized representative of The Depository Trust Company, a New York

corporation (the “Depositary”), to the Company or its agent for registration of transfer, exchange or payment, and any certificate issued is registered in the name of Cede & Co.
or in such other name as is requested by an authorized representative of the Depositary, ANY TRANSFER, PLEDGE, OR OTHER USE HEREOF FOR VALUE OR
OTHERWISE BY OR TO ANY PERSON IS WRONGFUL inasmuch as the registered owner hereof, Cede & Co., has an interest herein.

 
UNLESS AND UNTIL IT IS EXCHANGED IN WHOLE OR IN PART FOR THE INDIVIDUAL SECURITIES REPRESENTED HEREBY, THIS GLOBAL

SECURITY MAY NOT BE TRANSFERRED EXCEPT AS A WHOLE BY THE DEPOSITARY TO A NOMINEE OF THE DEPOSITARY OR BY A NOMINEE OF THE
DEPOSITARY TO THE DEPOSITARY OR ANOTHER NOMINEE OF THE DEPOSITARY OR BY THE DEPOSITARY OR ANY SUCH NOMINEE TO A SUCCESSOR
DEPOSITARY OR A NOMINEE OF SUCH SUCCESSOR DEPOSITARY.]

 
SECTION 2.05 Form of Trustee’s Certificate of Authentication.
 

The Trustee’s certificates of authentication shall be in substantially the following form:
 
This is one of the Securities of the series designated therein referred to in the within-mentioned Indenture.
 

Dated:     
     
   



   
as Trustee   
     
By     
  Authorized Signatory   
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SECTION 2.06 Securities Issuable in the Form of a Global Security.
 

(a) If the Company shall establish pursuant to Section 3.01 that the Securities of a particular series are to be issued in whole or in part in the form of one or more
Global Securities, then the Company shall execute and the Trustee shall, in accordance with Section 3.03 and the Company Order delivered to the Trustee thereunder,
authenticate and deliver, such Global Security or Securities, which (i) shall represent, and shall be denominated in an amount equal to the aggregate principal amount of, the
Outstanding Securities of such series to be represented by such Global Security or Securities, (ii) shall be registered in the name of the Depositary for such Global Security or
Securities or its nominee, (iii) shall be delivered by the Trustee to the Depositary or pursuant to the Depositary’s instruction and (iv) shall bear a legend substantially to the
following effect: “Unless and until it is exchanged in whole or in part for the individual Securities represented hereby, this Global Security may not be transferred except as a
whole by the Depositary to a nominee of the Depositary or by a nominee of the Depositary to the Depositary or another nominee of the Depositary or by the Depositary or any
such nominee to a successor Depositary or a nominee of such success Depositary.”

 
(b) Notwithstanding any other provision of this Section 2.06 or of Section 3.05, unless the terms of a Global Security expressly permit such Global Security to be

exchanged in whole or in part for individual Securities, a Global Security may be transferred, in whole but not in part and in the manner provided in Section 3.05, only to the
Depositary or another nominee of the Depositary for such Global Security, or to a successor Depositary for such Global Security selected or approved by the Company or to a
nominee of such successor Depositary. Except as provided below, owners of beneficial interests in a Global Security shall not be entitled to receive physical delivery of the
Securities represented by such Global Security and will not be considered the Holders thereof for any purpose under this Indenture.

 
(c) (i) If at any time the Depositary for a Global Security notifies the Company that it is unwilling or unable to continue as Depositary for such Global Security or if at

any time the Depositary for the Securities for such series shall no longer be eligible or in good standing under the Securities Exchange Act of 1934, as amended, or other
applicable statute or regulation, the Company shall appoint a successor Depositary with respect to such Global Security. If a successor Depositary for such Global Security is
not appointed by the Company within 90 days after the Company receives such notice or becomes aware of such ineligibility, the Company’s election pursuant to Section
3.01(16) shall no longer be effective with respect to such Global Security and the Company will execute, and the Trustee, upon receipt of a Company Order for the
authentication and delivery of individual Securities of such series in exchange for such Global Security, will authenticate and deliver individual Securities of such series of like
tenor and terms in definitive form in an aggregate principal amount equal to the principal amount of the Global Security in exchange for such Global Security.

 
(ii) The Company may at any time and in its sole discretion determine that the Securities of any series issued or issuable in the form of one or more Global

Securities shall no longer be represented by such Global Security or Securities. In such event the Company will execute, and the Trustee, upon receipt of a Company Order for
the authentication and delivery of individual Securities of such series in exchange in whole or in part for such Global Security, will authenticate and deliver individual Securities
of such series of like tenor and terms in definitive form in an aggregate principal amount equal to the principal amount of such Global Security or Securities representing such
series in exchange for such Global Security or Securities.

 
(iii) A Global Security will also be exchangeable if there shall have occurred or be continuing a default or an event which, with the giving of notice or lapse

of time or both, would constitute a default with respect to the Securities of such series represented by such Global Security. In such event the Company will execute, and the
Trustee, upon receipt of a Company Order for the authentication and delivery of individual Securities of such series in exchange in whole or in part for such Global Security,
will authenticate and deliver individual Securities of such series of like tenor and terms in definitive form in an aggregate principal amount equal to the principal amount of such
Global Security or Securities representing such series in exchange for such Global Security or Securities.
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(iv) If specified by the Company pursuant to Section 3.01 with respect to Securities issued or issuable in the form of a Global Security, the Depositary for

such Global Security may surrender such Global Security in exchange in whole or in part for individual Securities of such series of like tenor and terms in definitive form on
such terms as are acceptable to the Company and such Depositary. Thereupon the Company shall execute, and the Trustee shall authenticate and deliver, without service charge,
(1) to each Person specified by such Depositary a new Security or Securities of the same series of like tenor and terms and of any authorized denominations as requested by such
Person or the Depositary in aggregate principal amount equal to and in exchange for such Person’s beneficial interest in the Global Security; and (2) to such Depositary a new
Global Security of like tenor and terms and in a denomination equal to the difference, if any, between the principal amount of the surrendered Global Security and the aggregate
principal amount of Securities delivered to Holders thereof.

 
(v) In any exchange provided for in any of the preceding four paragraphs, the Company will execute and the Trustee will authenticate and deliver individual

fully registered Securities in authorized denominations. Upon the exchange of a Global Security for individual Securities, such Global Security shall be cancelled by the
Trustee. Securities issued in exchange for a Global Security pursuant to this Section 2.06 shall be registered in such names and in such authorized denominations as the
Depositary for such Global Security, pursuant to the instructions from its direct or indirect participants or otherwise, shall instruct the Trustee in writing. The Trustee shall
deliver such Securities to the Persons in whose names such Securities are so registered.

 
(vi) Members in and participants of the Depositary shall have no rights under the Indenture with respect to any Global Security held on their behalf by a

Depositary, and such Depositary may be treated by the Company, the Trustee and any agent of the Company or the Trustee as the owner of such Global Security for all purposes
whatsoever. Notwithstanding the foregoing, nothing herein shall prevent the Company, the Trustee or any agent of the Company or the Trustee, from giving effect to any written
certification, proxy or other authorization furnished by a Depositary or impair, as between a Depositary and its members and participants, the operation of customary practices
governing the exercise of the rights of a Holder of any Security of the series represented by such Global Security, including, without limitation, the granting of proxies or other
authorization of participants to give or take any request, demand, authorization, direction, notice, consent, waiver or other action which a Holder is entitled to give or take under
the Indenture.

 
ARTICLE THREE

 
THE SECURITIES

 
SECTION 3.01 Amount Unlimited; Issuable in Series.
 

The aggregate principal amount of Securities which may be authenticated and delivered under this Indenture is unlimited.
 



The Securities may be issued in one or more series. There shall be established in or pursuant to a Board Resolution and, subject to Section 3.03, set forth, or
determined in the manner provided, in an Officers’ Certificate, or established in one or more indentures supplemental hereto, prior to the issuance of Securities of any series,

 
(1) the title of the Securities of the series (which shall distinguish the Securities of the series from Securities of any other series);
 
(2) any limit upon the aggregate principal amount of the Securities of the series which may be authenticated and delivered under this Indenture (except for

Securities authenticated and delivered upon registration of transfer of, or in exchange for, or in lieu of, other Securities of the series pursuant to Section 3.04, 3.05, 3.06, 9.06 or
11.07 and except for any Securities which, pursuant to Section 3.03, are deemed never to have been authenticated and delivered hereunder);
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(3) the Person to whom any interest on a Security of the series shall be payable, if other than the Person in whose name that Security (or one or more

Predecessor Securities) is registered at the close of business on the Regular Record Date for such interest;
 
(4) the date or dates on which the principal of any Securities of the series is payable;
 
(5) the rate or rates at which any Securities of the series shall bear interest, if any, the date or dates from which any such interest shall accrue, the Interest

Payment Dates on which any such interest shall be payable and the Regular Record Date for any such interest payable on any Interest Payment Date;
 
(6) the place or places where the principal of and any premium and interest on any Securities of the series shall be payable;
 
(7) the period or periods within which, the price or prices at which and the terms and conditions upon which any Securities of the series may be redeemed, in

whole or in part, at the option of the Company;
 
(8) the obligation, if any, of the Company to redeem or purchase any Securities of the series pursuant to any sinking fund or analogous provisions or at the

option of the Holder thereof and the period or periods within which, the price or prices at which and the terms and conditions upon which any Securities of the series shall be
redeemed or purchased, in whole or in part, pursuant to such obligation;

 
(9) if other than denominations of $1,000 and any integral multiple thereof, the denominations in which any Securities of the series shall be issuable;
 
(10) if the amount of principal of or any premium or interest on any Securities of the series may be determined with reference to an index or pursuant to a

formula, the manner in which such amounts shall be determined;
 
(11) if other than the currency of the United States of America, the currency, currencies or currency units in which the principal of or any premium or interest

on any Securities of the series shall be payable and the manner of determining the equivalent thereof in the currency of the United States of America for any purpose, including
for purposes of the definition of “Outstanding” in Section 1.01;

 
(12) if the principal of or any premium or interest on any Securities of the series is to be payable, at the election of the Company or the Holder thereof, in one

or more currencies or currency units other than that or those in which such Securities are stated to be payable, the currency, currencies or currency units in which the principal
of or any premium or interest on such Securities as to which such election is made shall be payable, the periods within which and the terms and conditions upon which such
election is to be made and the amount so payable (or the manner in which such amount shall be determined);

 
(13) if other than the entire principal amount thereof, the portion of the principal amount of any Securities of the series which shall be payable upon

declaration of acceleration of the Maturity thereof pursuant to Section 5.02;
 
(14) if the principal amount payable at the Stated Maturity of any Securities of the series will not be determinable as of any one or more dates prior to the

Stated Maturity, the amount which shall be deemed to be the principal amount of such Securities as of any such date for any purpose thereunder or hereunder, including the
principal amount thereof which shall be due and payable upon any Maturity other than the Stated Maturity or which shall be deemed to be Outstanding as of any date prior to
the Stated Maturity (or, in any such case, the manner in which such amount deemed to be the principal amount shall be determined);

 
(15) if applicable, that the Securities of the series, in whole or any specified part, shall be defeasible pursuant to Section 13.02 or Section 13.03 or both such

Sections and, if other than by a Board Resolution, the manner in which any election by the Company to defease such Securities shall be evidenced;
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(16) if applicable, that any Securities of the series shall be issuable in whole or in part in the form of one or more Global Securities and, in such case, the

respective Depositaries for such Global Securities, the form of any legend or legends which shall be borne by any such Global Security in addition to or in lieu of that set forth
in Section 2.04 and any circumstances in which any such Global Security may be exchanged in whole or in part for Securities registered, and any transfer of such Global
Security in whole or in part may be registered, in the name or names of Persons other than the Depositary for such Global Security or a nominee thereof;

 
(17) any addition to or change in the Events of Default which applies to any Securities of the series and any change in the right of the Trustee or the requisite

Holders of such Securities to declare the principal amount thereof due and payable pursuant to Section 5.02;
 
(18) any addition to or change in the covenants set forth in Article Ten which applies to Securities of the series; and
 
(19) any other terms of the series (which terms shall not be inconsistent with the provisions of this Indenture, except as permitted by Section 9.01(5)).
 

All Securities of any one series shall be substantially identical except as to denomination and except as may otherwise be provided in or pursuant to the Board
Resolution referred to above and (subject to Section 3.03) set forth, or determined in the manner provided, in the Officers’ Certificate referred to above or in any such indenture
supplemental hereto. All securities of any one series need not be issued at one time and, unless otherwise provided, a series may be reopened for issuances of additional
securities of such series.

 
Unless otherwise specifically provided with respect to the Securities of a series, at the option of the Company, interest on the Securities of any series that bears interest

may be paid by mailing a check to the address of the person entitled thereto as such address shall appear in the Security Register.
 
If any of the terms of the series are established by action taken pursuant to a Board Resolution, a copy of an appropriate record of such action shall be certified by the

Secretary or an Assistant Secretary of the Company and delivered to the Trustee at or prior to the delivery of the Officers’ Certificate setting forth the terms of the series.



 
SECTION 3.02 Denominations.
 

The Securities of each series shall be issuable only in registered form without coupons and only in such denominations as shall be specified as contemplated by Section
3.01. In the absence of any such specified denomination with respect to the Securities of any series, the Securities of such series shall be issuable in denominations of $1,000 and
any integral multiple thereof.

 
SECTION 3.03 Execution, Authentication, Delivery and Dating.
 

The Securities shall be executed on behalf of the Company by its Chairman of the Board, its President, its Chief Financial Officer or one of its Vice Presidents,
attested by its Secretary or one of its Assistant Secretaries. The signature of any of these officers on the Securities may be manual or facsimile.

 
Securities bearing the manual or facsimile signatures of individuals who were at any time the proper officers of the Company shall bind the Company, notwithstanding

that such individuals or any of them have ceased to hold such offices prior to the authentication and delivery of such Securities or did not hold such offices at the date of such
Securities.

 
At any time and from time to time after the execution and delivery of this Indenture, the Company may deliver Securities of any series executed by the Company to the

Trustee for authentication, together with a Company Order for the authentication and delivery of such Securities, and the Trustee in accordance with the Company Order shall
authenticate and deliver such Securities. If the form or terms of the Securities of the series have been established by or pursuant to one or more Board Resolutions as permitted
by Sections 2.01 and 3.01, in authenticating such Securities, and accepting the additional responsibilities under this Indenture in relation to such Securities, the Trustee shall be
entitled to receive, and (subject to Section 6.01) shall be fully protected in relying upon, an Opinion of Counsel stating,
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(1) if the form of such Securities has been established by or pursuant to Board Resolution as permitted by Section 2.01, that such form has been established in

conformity with the provisions of this Indenture;
 
(2) if the terms of such Securities have been established by or pursuant to Board Resolution as permitted by Section 3.01, that such terms have been

established in conformity with the provisions of this Indenture;
 
(3) that such Securities, when authenticated and delivered by the Trustee and issued by the Company in the manner and subject to any conditions specified in

such Opinion of Counsel, will constitute valid and legally binding obligations of the Company enforceable in accordance with their terms, subject to bankruptcy, insolvency,
fraudulent transfer, reorganization, moratorium and similar laws of general applicability relating to or affecting creditors’ rights and to general equity principles;

 
(4) that all laws and requirements in respect of the execution and delivery by the Company of such Securities have been complied with; and
 
(5) that all conditions precedent under the Indenture relating to the authentication and delivery of such securities have been complied with.
 

If such form or terms have been so established, the Trustee shall not be required to authenticate such Securities if the issue of such Securities pursuant to this Indenture
will affect the Trustee’s own rights, duties or immunities under the Securities and this Indenture or otherwise in a manner which is not reasonably acceptable to the Trustee.

 
Notwithstanding the provisions of Section 3.01 and of the preceding paragraph, if all Securities of a series are not to be originally issued at one time, it shall not be

necessary to deliver the Officers’ Certificate otherwise required pursuant to Section 3.01 or the Company Order and Opinion of Counsel otherwise required pursuant to such
preceding paragraph at or prior to the authentication of each Security of such series if such documents are delivered at or prior to the authentication upon original issuance of
the first Security of such series to be issued.

 
Each Security shall be dated the date of its authentication.
 
No Security shall be entitled to any benefit under this Indenture or be valid or obligatory for any purpose unless there appears on such Security a certificate of

authentication substantially in the form provided for herein executed by the Trustee by manual signature, and such certificate upon any Security shall be conclusive evidence,
and the only evidence, that such Security has been duly authenticated and delivered hereunder. Notwithstanding the foregoing, if any Security shall have been authenticated and
delivered hereunder but never issued and sold by the Company, and the Company shall deliver such Security to the Trustee for cancellation as provided in Section 3.09, for all
purposes of this Indenture such Security shall be deemed never to have been authenticated and delivered hereunder and shall never be entitled to the benefits of this Indenture.

 
SECTION 3.04 Temporary Securities.
 

Pending the preparation of definitive Securities of any series, the Company may execute, and upon Company Order the Trustee shall authenticate and deliver,
temporary Securities which are printed, lithographed, typewritten, mimeographed or otherwise produced, in any authorized denomination, substantially of the tenor of the
definitive Securities in lieu of which they are issued and with such appropriate insertions, omissions, substitutions and other variations as the officers executing such Securities
may determine, as evidenced by their execution of such Securities.

 
If temporary Securities of any series are issued, the Company will cause definitive Securities of that series to be prepared without unreasonable delay. After the

preparation of definitive Securities of such series, the temporary Securities of such series shall be exchangeable for definitive Securities of such series upon surrender of the
temporary Securities of such series at the office or agency of the Company in a Place of Payment for that series, without charge to the Holder. Upon surrender for cancellation of
any one or more temporary Securities of any series, the Company shall execute and the Trustee shall authenticate and deliver in exchange therefor one or more definitive
Securities of the same series, of any authorized denominations and of like tenor and aggregate principal amount. Until so exchanged, the temporary Securities of any series shall
in all respects be entitled to the same benefits under this Indenture as definitive Securities of such series and tenor.
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SECTION 3.05 Registration; Registration of Transfer and Exchange.
 

The Company shall cause to be kept at the Corporate Trust Office of the Trustee a register (the register maintained in such office and in any other office or agency of
the Company in a Place of Payment being herein sometimes collectively referred to as the “Security Register”) in which, subject to such reasonable regulations as it may
prescribe, the Company shall provide for the registration of Securities and of transfers of Securities. The Trustee is hereby appointed “Security Registrar” for the purpose of
registering Securities and transfers of Securities as herein provided.



 
Upon surrender for registration of transfer of any Security of a series at the office or agency of the Company in a Place of Payment for that series, the Company shall

execute, and the Trustee shall authenticate and deliver, in the name of the designated transferee or transferees, one or more new Securities of the same series, of any authorized
denominations and of like tenor and aggregate principal amount.

 
At the option of the Holder, Securities of any series may be exchanged for other Securities of the same series, of any authorized denominations and of like tenor and

aggregate principal amount, upon surrender of the Securities to be exchanged at such office or agency. Whenever any Securities are so surrendered for exchange, the Company
shall execute, and the Trustee shall authenticate and deliver, the Securities which the Holder making the exchange is entitled to receive.

 
All Securities issued upon any registration of transfer or exchange of Securities shall be the valid obligations of the Company, evidencing the same debt, and entitled to

the same benefits under this Indenture, as the Securities surrendered upon such registration of transfer or exchange.
 
Every Security presented or surrendered for registration of transfer or for exchange shall (if so required by the Company or the Trustee) be duly endorsed, or be

accompanied by a written instrument of transfer in form satisfactory to the Company and the Security Registrar duly executed, by the Holder thereof or his attorney duly
authorized in writing.

 
No service charge shall be made for any registration of transfer or exchange of Securities, but the Company may require payment of a sum sufficient to cover any tax

or other governmental charge that may be imposed in connection with any registration of transfer or exchange of Securities, other than exchanges pursuant to Section 3.04, 9.06
or 11.07 not involving any transfer.

 
If the Securities of any series (or of any series and specified tenor) are to be redeemed in part, the Company shall not be required (A) to issue, register the transfer of or

exchange any Securities of that series (or of that series and specified tenor, as the case may be) during a period beginning at the opening of business 15 days before the day of
the mailing of a notice of redemption of any such Securities selected for redemption under Section 11.03 and ending at the close of business on the day of such mailing, or (B) to
register the transfer of or exchange any Security so selected for redemption in whole or in part, except the unredeemed portion of any Security being redeemed in part.

 
None of the Company, the Trustee, any Paying Agent or the Securities Registrar will have any responsibility or liability for any aspect of the Depositary’s records

relating to or payments made on account of beneficial ownership interests in a Global Security or for maintaining, supervising or reviewing any records relating to such
beneficial ownership interests.

 
SECTION 3.06 Mutilated, Destroyed, Lost and Stolen Securities.
 

If any mutilated Security is surrendered to the Trustee, the Company shall execute and the Trustee shall authenticate and deliver in exchange therefor a new Security of
the same series and of like tenor and principal amount and bearing a number not contemporaneously outstanding.
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If there shall be delivered to the Company and the Trustee (i) evidence to their satisfaction of the destruction, loss or theft of any Security and (ii) such security or

indemnity as may be required by them to save each of them and any agent of either of them harmless, then, in the absence of notice to the Company or the Trustee that such
Security has been acquired by a bona fide purchaser, the Company shall execute and the Trustee shall authenticate and deliver, in lieu of any such destroyed, lost or stolen
Security, a new Security of the same series and of like tenor and principal amount and bearing a number not contemporaneously outstanding.

 
In case any such mutilated, destroyed, lost or stolen Security has become or is about to become due and payable, the Company in its discretion may, instead of issuing

a new Security, pay such Security.
 
Upon the issuance of any new Security under this Section, the Company may require the payment of a sum sufficient to cover any tax or other governmental charge

that may be imposed in relation thereto and any other expenses (including the fees and expenses of the Trustee) connected therewith.
 
Every new Security of any series issued pursuant to this Section in lieu of any destroyed, lost or stolen Security shall constitute an original additional contractual

obligation of the Company, whether or not the destroyed, lost or stolen Security shall be at any time enforceable by anyone, and shall be entitled to all the benefits of this
Indenture equally and proportionately with any and all other Securities of that series duly issued hereunder.

 
The provisions of this Section are exclusive and shall preclude (to the extent lawful) all other rights and remedies with respect to the replacement or payment of

mutilated, destroyed, lost or stolen Securities.
 

SECTION 3.07 Payment of Interest; Interest Rights Preserved.
 
Except as otherwise provided as contemplated by Section 3.01 with respect to any series of Securities, interest on any Security which is payable, and is punctually paid

or duly provided for, on any Interest Payment Date shall be paid to the Person in whose name that Security (or one or more Predecessor Securities) is registered at the close of
business on the Regular Record Date for such interest.

 
Any interest on any Security of any series which is payable, but is not punctually paid or duly provided for, on any Interest Payment Date (herein called “Defaulted

Interest”) shall forthwith cease to be payable to the Holder on the relevant Regular Record Date by virtue of having been such Holder, and such Defaulted Interest may be paid
by the Company, at its election in each case, as provided in Clause (1) or (2) below:

 
(1) The Company may elect to make payment of any Defaulted Interest to the Persons in whose names the Securities of such series (or their respective

Predecessor Securities) are registered at the close of business on a Special Record Date for the payment of such Defaulted Interest, which shall be fixed in the following manner.
The Company shall notify the Trustee in writing of the amount of Defaulted Interest proposed to be paid on each Security of such series and the date of the proposed payment,
and at the same time the Company shall deposit with the Trustee an amount of money equal to the aggregate amount proposed to be paid in respect of such Defaulted Interest or
shall make arrangements satisfactory to the Trustee for such deposit prior to the date of the proposed payment, such money when deposited to be held in trust for the benefit of
the Persons entitled to such Defaulted Interest as in this Clause provided. Thereupon the Trustee shall fix a Special Record Date for the payment of such Defaulted Interest
which shall be not more than 15 days and not less than 10 days prior to the date of the proposed payment and not less than 10 days after the receipt by the Trustee of the notice
of the proposed payment. The Trustee shall promptly notify the Company of such Special Record Date and, in the name and at the expense of the Company, shall cause notice
of the proposed payment of such Defaulted Interest and the Special Record Date therefor to be given to each Holder of Securities of such series in the manner set forth in Section
1.06, not less than 10 days prior to such Special Record Date. Notice of the proposed payment of such Defaulted Interest and the Special Record Date therefor having been so
mailed, such Defaulted Interest shall be paid to the Persons in whose names the Securities of such series (or their respective Predecessor Securities) are registered at the close of
business on such Special Record Date and shall no longer be payable pursuant to the following Clause (2).

 
(2) The Company may make payment of any Defaulted Interest on the Securities of any series in any other lawful manner not inconsistent with the

requirements of any securities exchange on which such Securities may be listed, and upon such notice as may be required by such exchange, if, after notice given by the
Company to the Trustee of the proposed payment pursuant to this Clause, such manner of payment shall be deemed practicable by the Trustee.

 



Subject to the foregoing provisions of this Section, each Security delivered under this Indenture upon registration of transfer of or in exchange for or in lieu of any
other Security shall carry the rights to interest accrued and unpaid, and to accrue, which were carried by such other Security.
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SECTION 3.08 Persons Deemed Owners.
 

Prior to due presentment of a Security for registration of transfer, the Company, the Trustee and any agent of the Company or the Trustee may treat the Person in whose
name such Security is registered as the owner of such Security for the purpose of receiving payment of principal of and any premium and (subject to Section 3.07) any interest
on such Security and for all other purposes whatsoever, whether or not such Security be overdue, and neither the Company, the Trustee nor any agent of the Company or the
Trustee shall be affected by notice to the contrary.

 
No holder of any beneficial interest in any Global Security held on such holder’s behalf by a Depositary shall have any rights under this Indenture with respect to such

Global Security, and such Depositary may be treated by the Company, the Trustee, and any agent of the Company or the Trustee as the owner of such Global Security for all
purposes whatsoever. Notwithstanding the foregoing, nothing herein shall impair, as between a Depositary and such holders of beneficial interests, the operation of customary
practices governing the exercise of the rights of the Depositary as Holder of any Security.

 
None of the Company, the Trustee, the Paying Agent or the Security Registrar shall have any responsibility or obligation to any beneficial owner in a Global Security

or other Person with respect to the accuracy of the records of the Depositary or its nominee or of any agent member, with respect to any ownership interest in the Securities or
with respect to the delivery to any agent member, beneficial owner or other Person (other than the Depositary) of any notice (including any notice of redemption) or the
payment of any amount, under or with respect to such Securities. All notices and communications to be given to the Holders and all payments to be made to Holders under the
Securities and this Indenture shall be given or made only to or upon the order of the registered holders (which shall be the Depositary or its nominee in the case of the Global
Security). The rights of beneficial owners in the Global Security shall be exercised only through the Depositary subject to the applicable procedures. The Trustee, the Paying
Agent and the Security Registrar shall be entitled to rely and shall be fully protected in relying upon information furnished by the Depositary with respect to its members,
participants and any beneficial owners. The Trustee, the Paying Agent and the Security Registrar shall be entitled to deal with the Depositary, and any nominee thereof, that is
the registered holder of any Global Security for all purposes of this Indenture relating to such Global Security (including the payment of principal, premium, if any, and interest
and additional amounts, if any, and the giving of instructions or directions by or to the owner or holder of a beneficial ownership interest in such Global Security) as the sole
holder of such Global Security and shall have no obligations to the beneficial owners thereof. None of the Company, the Trustee, the Paying Agent or the Security Registrar
shall have any responsibility or liability for any acts or omissions of the Depository with respect to such Global Security, for the records of any such Depositary, including
records in respect of beneficial ownership interests in respect of any such Global Security, for any transactions between the Depository and any agent member or between or
among the Depositary, any such agent member and/or any holder or owner of a beneficial interest in such Global Security, or for any transfer or beneficial interests in any such
Global Security.

 
SECTION 3.09 Cancellation.
 

All Securities surrendered for payment, redemption, registration of transfer or exchange or for credit against any sinking fund payment shall, if surrendered to any
Person other than the Trustee, be delivered to the Trustee and shall be promptly cancelled by it. The Company may at any time deliver to the Trustee for cancellation any
Securities previously authenticated and delivered hereunder which the Company may have acquired in any manner whatsoever, and may deliver to the Trustee (or to any other
Person for delivery to the Trustee) for cancellation any Securities previously authenticated hereunder which the Company has not issued and sold, and all Securities so delivered
shall be promptly cancelled by the Trustee. No Securities shall be authenticated in lieu of or in exchange for any Securities cancelled as provided in this Section, except as
expressly permitted by this Indenture. All cancelled Securities held by the Trustee shall be disposed of by the Trustee in accordance with its customary procedures.
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SECTION 3.10 Computation of Interest.
 

Except as otherwise specified as contemplated by Section 3.01 for Securities of any series, interest on the Securities of each series shall be computed on the basis of a
360-day year of twelve 30-day months.

 
SECTION 3.11 CUSIP Numbers.
 

The Company, in issuing the Securities, may use “CUSIP” numbers (if then generally in use), and, if so, the Trustee shall use “CUSIP” numbers in notices of
redemption as a convenience to Holders; provided that any such notice may state that no representation is made as to the correctness of such numbers either as printed on the
Securities or as contained in any notice of a redemption and that reliance may be placed only on the other identification numbers printed on the Securities, and any such
redemption shall not be affected by any defect in or omission of such numbers. The Company will promptly notify the Trustee of any change in the “CUSIP” numbers.

 
SECTION 3.12 Further Issuances.
 

The Company may from time to time without the consent of the Holders of Securities of any series affected create and issue further Securities of such series having the
same terms and conditions as the Securities of such series in all respects (or in all respects except for the payment of interest of the Securities of such series (i) scheduled and
paid prior to the date of issuance of the additional Securities of such series or (ii) payable on the first Interest Payment Date following such issuance) so that such further issues
shall be consolidated and form a single series with the outstanding Securities of any series. Any further Securities forming a single series with the outstanding Securities of any
series may be constituted by the Indenture or any supplement to this Indenture.

 
ARTICLE FOUR

 
SATISFACTION AND DISCHARGE

 
SECTION 4.01 Satisfaction and Discharge of Indenture.
 

This Indenture shall upon Company Request cease to be of further effect (except as to any surviving rights of registration of transfer or exchange of Securities herein
expressly provided for), and the Trustee, at the expense of the Company, shall execute proper instruments acknowledging satisfaction and discharge of this Indenture, when

 
(1) either
 

(A) all Securities theretofore authenticated and delivered (other than (i) Securities which have been destroyed, lost or stolen and which have been
replaced or paid as provided in Section 3.06 and (ii) Securities for whose payment money has theretofore been deposited in trust or segregated and held in trust by the Company



and thereafter repaid to the Company or discharged from such trust, as provided in Section 10.03) have been delivered to the Trustee for cancellation; or
 
(B) all such Securities not theretofore delivered to the Trustee for cancellation
 

(i) have become due and payable, or
 
(ii) will become due and payable at their Stated Maturity within one year, or
 
(iii) are to be called for redemption within one year under arrangements satisfactory to the Trustee for the giving of notice of redemption by

the Trustee in the name, and at the expense, of the Company, and the Company, in the case of (i), (ii) or (iii) above, has deposited or caused to be deposited with the Trustee as
trust funds in trust for the purpose money in an amount sufficient to pay and discharge the entire indebtedness on such Securities not theretofore delivered to the Trustee for
cancellation, for principal and any premium and interest to the date of such deposit (in the case of Securities which have become due and payable) or to the Stated Maturity or
Redemption Date, as the case may be;

 
(2) the Company has paid or caused to be paid all other sums payable hereunder by the Company; and
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(3) the Company has delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that all conditions precedent herein provided

for relating to the satisfaction and discharge of this Indenture have been complied with.
 

Notwithstanding the satisfaction and discharge of this Indenture, the obligations of the Company to the Trustee under Section 6.07, the obligations of the Company to
any Authenticating Agent under Section 6.14 and, if money shall have been deposited with the Trustee pursuant to subclause (B) of Clause (1) of this Section, the obligations of
the Trustee under Section 4.02 and the last paragraph of Section 10.03 shall survive. The provisions of this Section shall survive the termination of this Indenture.

 
SECTION 4.02 Application of Trust Money.
 

Subject to the provisions of the last paragraph of Section 10.03, all money deposited with the Trustee pursuant to Section 4.01 shall be held in trust and applied by it, in
accordance with the provisions of the Securities and this Indenture, to the payment, either directly or through any Paying Agent (including the Company acting as its own
Paying Agent) as the Trustee may determine, to the Persons entitled thereto, of the principal and any premium and interest for whose payment such money has been deposited
with the Trustee.

 
ARTICLE FIVE

 
REMEDIES

 
SECTION 5.01 Events of Default.
 

“Event of Default”, wherever used herein with respect to Securities of any series, means any one of the following events (whatever the reason for such Event of Default
and whether it shall be voluntary or involuntary or be effected by operation of law or pursuant to any judgment, decree or order of any court or any order, rule or regulation of
any administrative or governmental body):

 
(1) default in the payment of any interest upon any Security of that series when it becomes due and payable, and continuance of such default for a period of 30

days; or
 
(2) default in the payment of the principal of or any premium on any Security of that series at its Maturity; or
 
(3) default in the deposit of any sinking fund payment, when and as due by the terms of a Security of that series and a continuance of such default for a period

of 5 days; or
 
(4) default in the performance, or breach, of any covenant or warranty of the Company in this Indenture (other than a covenant or warranty a default in whose

performance or whose breach is elsewhere in this Section specifically dealt with or which has expressly been included in this Indenture solely for the benefit of series of
Securities other than that series), and continuance of such default or breach for a period of 60 days after there has been given, by registered or certified mail, to the Company by
the Trustee or to the Company and the Trustee by the Holders of not less than 25% in principal amount of the Outstanding Securities of that series a written notice specifying
such default or breach and requiring it to be remedied and stating that such notice is a “Notice of Default” hereunder; or

 
(5) the entry by a court having jurisdiction in the premises of (A) a decree or order for relief in respect of the Company in an involuntary case or proceeding

under any applicable Federal or State bankruptcy, insolvency, reorganization or other similar law or (B) a decree or order adjudging the Company a bankrupt or insolvent, or
approving as properly filed a petition seeking reorganization, arrangement, adjustment or composition of or in respect of the Company under any applicable Federal or State
law, or appointing a custodian, receiver, liquidator, assignee, trustee, sequestrator or other similar official of the Company or of any substantial part of its property, or ordering
the winding up or liquidation of its affairs, and the continuance of any such decree or order for relief or any such other decree or order unstayed and in effect for a period of 60
consecutive days; or

 

23

 

 
(6) the commencement by the Company of a voluntary case or proceeding under any applicable Federal or State bankruptcy, insolvency, reorganization or

other similar law or of any other case or proceeding to be adjudicated a bankrupt or insolvent, or the consent by it to the entry of a decree or order for relief in respect of the
Company in an involuntary case or proceeding under any applicable Federal or State bankruptcy, insolvency, reorganization or other similar law or to the commencement of
any bankruptcy or insolvency case or proceeding against it, or the filing by it of a petition or answer or consent seeking reorganization or relief under any applicable Federal or
State law, or the consent by it to the filing of such petition or to the appointment of or taking possession by a custodian, receiver, liquidator, assignee, trustee, sequestrator or
other similar official of the Company or of any substantial part of its property, or the making by it of an assignment for the benefit of creditors, or the admission by it in writing
of its inability to pay its debts generally as they become due, or the taking of corporate action by the Company in furtherance of any such action; or

 
(7) any other Event of Default provided with respect to Securities of that series.
 

SECTION 5.02 Acceleration of Maturity; Rescission and Annulment.
 



If an Event of Default (other than an Event of Default specified in Section 5.01(5) or 5.01(6)) with respect to Securities of any series at the time Outstanding occurs
and is continuing, then in every such case the Trustee or the Holders of not less than 25% in principal amount of the Outstanding Securities of that series may declare the
principal amount of all the Securities of that series (or, if any Securities of that series are Original Issue Discount Securities, such portion of the principal amount of such
Securities as may be specified by the terms thereof) to be due and payable immediately, by a notice in writing to the Company (and to the Trustee if given by Holders), and upon
any such declaration such principal amount (or specified amount) shall become immediately due and payable. If an Event of Default specified in Section 5.01(5) or 5.01 (6) with
respect to Securities of any series at the time Outstanding occurs, the principal amount of all the Securities of that series (or, if any Securities of that series are Original Issue
Discount Securities, such portion of the principal amount of such Securities as may be specified by the terms thereof) shall automatically, and without any declaration or other
action on the part of the Trustee or any Holder, become immediately due and payable.

 
At any time after such a declaration of acceleration with respect to Securities of any series has been made and before a judgment or decree for payment of the money

due has been obtained by the Trustee as hereinafter in this Article provided, the Holders of a majority in principal amount of the Outstanding Securities of that series, by written
notice to the Company and the Trustee, may rescind and annul such declaration and its consequences if:

 
(1) the Company has paid or deposited with the Trustee a sum sufficient to pay:
 

(A) all overdue interest on all Securities of that series,
 
(B) the principal of (and premium, if any, on) any Securities of that series which have become due otherwise than by such declaration of acceleration

and any interest thereon at the rate or rates prescribed therefor in such Securities,
 
(C) to the extent that payment of such interest is lawful, interest upon overdue interest at the rate or rates prescribed therefor in such Securities, and
 
(D) all sums paid or advanced by the Trustee hereunder and the reasonable compensation, expenses, disbursements and advances of the Trustee, its

agents and counsel; and
 

(2) all Events of Default with respect to Securities of that series, other than the non-payment of the principal of Securities of that series which have become
due solely by such declaration of acceleration, have been cured or waived as provided in Section 5.13.

 
No such rescission shall affect any subsequent default or impair any right consequent thereon.
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SECTION 5.03 Collection of Indebtedness and Suits for Enforcement by Trustee.
 

The Company covenants that if
 

(1) default is made in the payment of any interest on any Security when such interest becomes due and payable and such default continues for a period of 30
days,

 
(2) default is made in the payment of the principal of (or premium, if any, on) any Security at the Maturity thereof, or
 
(3) default is made in the making or satisfaction of any sinking fund payment or analogous obligation when the same becomes due pursuant to the terms of

any Security and such default continues for 5 days, the Company will, upon demand of the Trustee, pay to it, for the benefit of the Holders of such Securities, the whole amount
then due and payable on such Securities for principal and any premium and interest and, to the extent that payment of such interest shall be legally enforceable, interest on any
overdue principal and premium and on any overdue interest, at the rate or rates prescribed therefor in such Securities, and, in addition thereto, such further amount as shall be
sufficient to cover the costs and expenses of collection, including the reasonable compensation, expenses, disbursements and advances of the Trustee, its agents and counsel.

 
If the Company fails to pay such amounts forthwith upon such demand, the Trustee, in its own name and as trustee of an express trust, may institute a judicial

proceeding for the collection of the sums so due and unpaid, may prosecute such proceeding to judgment or final decree and may enforce the same against the Company or any
other obligor upon such Securities and collect the moneys adjudged or decreed to be payable in the manner provided by law out of the property of the Company or any other
obligor upon such Securities, wherever situated.

 
If an Event of Default with respect to Securities of any series occurs and is continuing, the Trustee may in its discretion proceed to protect and enforce its rights and the

rights of the Holders of Securities of such series by such appropriate judicial proceedings as the Trustee shall deem most effectual to protect and enforce any such rights,
whether for the specific enforcement of any covenant or agreement in this Indenture or in aid of the exercise of any power granted herein, or to enforce any other proper remedy.

 
SECTION 5.04 Trustee May File Proofs of Claim.
 

In case of any judicial proceeding relative to the Company or any other obligor upon the Securities or the property of the Company or such other obligor or their
creditors, the Trustee shall be entitled and empowered, by intervention in such proceeding or otherwise, to take any and all actions authorized under the such proceeding or
otherwise, to take any and all actions authorized under the Trust Indenture Act in order to have claims of the Holders and the Trustee allowed in any such proceeding. In
particular, the Trustee shall be authorized:

 
(i) to file and prove a claim for the whole amount of principal (and premium, if any) and interest owing and unpaid in respect of the Securities in accordance

with the terms thereof and to file such other papers or documents as may be necessary or advisable in order to have the claims of the Trustee (including any claim for the
reasonable compensation, expense, disbursements and advances of the Trustee, its agents and counsel) and of the Holders allowed in such judicial proceeding, and

 
(ii) to collect and receive any moneys or other property payable or deliverable on any such claims and to distribute the same; and any custodian, receiver,

assignee, trustee, liquidator, sequestrator or other similar official in any such judicial proceeding is hereby authorized by each Holder to make such payments to the Trustee and,
if the Trustee shall consent to the making of such payments directly to the Holders, to pay to the Trustee any amount due to the Trustee for the reasonable compensation,
expenses, disbursements and advances of the Trustee, its agents and counsel, and any other amounts due the Trustee under Section 6.07.

 
No provision of this Indenture shall be deemed to authorize the Trustee to authorize or consent to or accept or adopt on behalf of any Holder any plan of

reorganization, arrangement, adjustment or composition affecting the Securities or the rights of any Holder thereof or to authorize the Trustee to vote in respect of the claim of
any Holder in any such proceeding; provided, however, that the Trustee may, on behalf of the Holders, vote for the election of a trustee in bankruptcy or similar official and be a
member of a creditors’ or other similar committee.
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SECTION 5.05 Trustee May Enforce Claims Without Possession of Securities.
 

All rights of action and claims under this Indenture or the Securities may be prosecuted and enforced by the Trustee without the possession of any of the Securities or
the production thereof in any proceeding relating thereto, and any such proceeding instituted by the Trustee shall be brought in its own name as trustee of an express trust, and
any recovery of judgment shall, after provision for the payment of the reasonable compensation, expenses, disbursements and advances of the Trustee, its agents and counsel, be
for the ratable benefit of the Holders of the Securities in respect of which such judgment has been recovered.

 
SECTION 5.06 Application of Money Collected.
 

Any money collected by the Trustee pursuant to this Article shall be applied in the following order, at the date or dates fixed by the Trustee and, in case of the
distribution of such money on account of principal or any premium or interest, upon presentation of the Securities and the notation thereon of the payment if only partially paid
and upon surrender thereof if fully paid:

 
FIRST: To the payment of all amounts due the Trustee under Section 6.07; and
 
SECOND: To the payment of the amounts then due and unpaid for principal of and any premium and interest on the Securities in respect of which or for the

benefit of which such money has been collected, ratably, without preference or priority of any kind, according to the amounts due and payable on such Securities for principal
and any premium and interest, respectively.

 
SECTION 5.07 Limitation on Suits.
 

No Holder of any Security of any series shall have any right to institute any proceeding, judicial or otherwise, with respect to this Indenture, or for the appointment of a
receiver or trustee, or for any other remedy hereunder, unless

 
(1) such Holder has previously given written notice to the Trustee of a continuing Event of Default with respect to the Securities of that series;
 
(2) the Holders of not less than 25% in principal amount of the Outstanding Securities of that series shall have made written request to the Trustee to institute

proceedings in respect of such Event of Default in its own name as Trustee hereunder;
 
(3) such Holder or Holders have offered to the Trustee indemnity reasonably satisfactory to the Trustee against the costs, expenses and liabilities to be

incurred in compliance with such request;
 
(4) the Trustee for 60 days after its receipt of such notice, request and offer of indemnity has failed to institute any such proceeding; and
 
(5) no direction inconsistent with such written request has been given to the Trustee during such 60-day period by the Holders of a majority in principal

amount of the Outstanding Securities of that series; it being understood and intended that no one or more of such Holders shall have any right in any manner whatever by virtue
of, or by availing of, any provision of this Indenture to affect, disturb or prejudice the rights of any other of such Holders, or to obtain or to seek to obtain priority or preference
over any other of such Holders or to enforce any right under this Indenture, except in the manner herein provided and for the equal and ratable benefit of all of such Holders.

 
SECTION 5.08 Unconditional Right of Holders to Receive Principal, Premium and Interest.
 

Notwithstanding any other provision in this Indenture, the Holder of any Security shall have the right, which is absolute and unconditional, to receive payment of the
principal of and any premium and (subject to Section 3.07) interest on such Security on the respective Stated Maturities expressed in such Security (or, in the case of
redemption, on the Redemption Date) and to institute suit for the enforcement of any such payment, and such rights shall not be impaired without the consent of such Holder.
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SECTION 5.09 Restoration of Rights and Remedies.
 

If the Trustee or any Holder has instituted any proceeding to enforce any right or remedy under this Indenture and such proceeding has been discontinued or
abandoned for any reason, or has been determined adversely to the Trustee or to such Holder, then and in every such case, subject to any determination in such proceeding, the
Company, the Trustee and the Holders shall be restored severally and respectively to their former positions hereunder and thereafter all rights and remedies of the Trustee and
the Holders shall continue as though no such proceeding had been instituted.

 
SECTION 5.10 Rights and Remedies Cumulative.
 

Except as otherwise provided with respect to the replacement or payment of mutilated, destroyed, lost or stolen Securities in the last paragraph of Section 3.06, no right
or remedy herein conferred upon or reserved to the Trustee or to the Holders is intended to be exclusive of any other right or remedy, and every right and remedy shall, to the
extent permitted by law, be cumulative and in addition to every other right and remedy given hereunder or now or hereafter existing at law or in equity or otherwise. The
assertion or employment of any right or remedy hereunder, or otherwise, shall not prevent the concurrent assertion or employment of any other appropriate right or remedy.

 
SECTION 5.11 Delay or Omission Not Waiver.
 

No delay or omission of the Trustee or of any Holder of any Securities to exercise any right or remedy accruing upon any Event of Default shall impair any such right
or remedy or constitute a waiver of any such Event of Default or an acquiescence therein. Every right and remedy given by this Article or by law to the Trustee or to the Holders
may be exercised from time to time, and as often as may be deemed expedient, by the Trustee or by the Holders, as the case may be.

 
SECTION 5.12 Control by Holders.
 

The Holders of a majority in principal amount of the Outstanding Securities of any series shall have the right to direct the time, method and place of conducting any
proceeding for any remedy available to the Trustee, or exercising any trust or power conferred on the Trustee, with respect to the Securities of such series, provided that

 
(1) such direction shall not be in conflict with any rule of law or with this Indenture,
 
(2) the Trustee may take any other action deemed proper by the Trustee which is not inconsistent with such direction, and
 
(3) such direction is not unduly prejudicial to the rights of other Holders.
 

SECTION 5.13 Waiver of Past Defaults.
 



The Holders of not less than a majority in principal amount of the Outstanding Securities of any series may on behalf of the Holders of all the Securities of such series
waive any past default hereunder with respect to such series and its consequences, except a default

 
(1) in the payment of the principal of or any premium or interest on any Security of such series, or
 
(2) in respect of a covenant or provision hereof which under Article Nine cannot be modified or amended without the consent of the Holder of each

Outstanding Security of such series affected.
 

Upon any such waiver, such default shall cease to exist, and any Event of Default arising therefrom shall be deemed to have been cured, for every purpose of this
Indenture; but no such waiver shall extend to any subsequent or other default or impair any right consequent thereon.

 

27

 

 
SECTION 5.14 Undertaking for Costs.
 

All parties to this Indenture agree, and each Holder of any Security by acceptance thereof shall be deemed to have agreed, that any court may in its discretion require,
in any suit for the enforcement of any right or remedy under this Indenture, or in any suit against the Trustee for any action taken, suffered or omitted by it as Trustee, the filing
by any party litigant in such suit of an undertaking to pay the costs of such suit, and that such court may in its discretion assess reasonable costs, including reasonable attorneys’
fees, against any party litigant in such suit, having due regard for the merits and good faith of the claims or defenses made by such party litigant; but the provisions of this
Section shall not apply to any suit instituted by the Company, to any suit instituted by the Trustee, to any suit instituted by any Holder or group of Holders, holding in the
aggregate more than 10% in the principal amount of the Outstanding Securities of any series, or any suit instituted by any Holder for the enforcement of the payment of the
principal of (or premium, if any) or interest on any Security on or after the Stated Maturity or Maturities expressed in such Security (or, in the case of redemption, on or after the
Redemption Date).

 
SECTION 5.15 Waiver of Usury, Stay or Extension Laws.
 

The Company covenants (to the extent that it may lawfully do so) that it will not at any time insist upon, or plead, or in any manner whatsoever claim or take the
benefit or advantage of, any usury, stay or extension law wherever enacted, now or at any time hereafter in force, which may affect the covenants or the performance of this
Indenture; and the Company (to the extent that it may lawfully do so) hereby expressly waives all benefit or advantage of any such law and covenants that it will not hinder,
delay or impede the execution of any power herein granted to the Trustee, but will suffer and permit the execution of every such power as though no such law had been enacted.

 
ARTICLE SIX

 
THE TRUSTEE

 
SECTION 6.01 Certain Duties and Responsibilities.
 

(a) Except during the continuance of an Event of Default,
 

(1) the Trustee undertakes to perform such duties and only such duties as are specifically set forth in this Indenture, and no implied covenants or obligations
shall be read into this Indenture against the Trustee; and

 
(2) in the absence of gross negligence, willful misconduct or bad faith on its part, the Trustee may conclusively rely, as to the truth of the statements and the

correctness of the opinions expressed therein, upon certificates or opinions furnished to the Trustee and conforming to the requirements of this Indenture; but in the case of any
such certificates or opinions which by any provision hereof are specifically required to be furnished to the Trustee, the Trustee shall be under a duty to examine the same to
determine whether or not they conform to the requirements of this Indenture.

 
(b) In case an Event of Default with respect to Securities of a particular series shall have occurred and is continuing, the Trustee shall exercise with respect to the

Securities of such series such of the rights and powers vested in it by this Indenture, and use the same degree of care and skill in their exercise, as a prudent man would exercise
or use under the circumstances in the conduct of his own affairs.

 
(c) No provision of this Indenture shall be construed to relieve the Trustee from liability for its own negligent action, its own negligent failure to act, or its own willful

misconduct, except that:
 

(1) this Subsection shall not be construed to limit the effect of Subsection (a) of this Section;
 
(2) the Trustee shall not be liable for any error of judgment made in good faith by a Responsible Officer, unless it shall be proved that the Trustee was

negligent in ascertaining the pertinent facts;
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(3) the Trustee shall not be liable with respect to any action taken or omitted to be taken by it in good faith in accordance with the direction of the Holders of a

majority in principal amount of the Outstanding Securities of any series relating to the time, method and place of conducting any proceeding for any remedy available to the
Trustee, or exercising any trust or power conferred upon the Trustee, under this Indenture with respect to the Securities of such series; and

 
(4) no provision of this Indenture shall require the Trustee to expend or risk its own funds or otherwise incur any financial liability in the performance of any

of its duties hereunder, or in the exercise of any of its rights or powers, if there shall be reasonable grounds for believing that repayment of such funds or adequate indemnity
against such risk or liability is not reasonably assured to it.

 
(d) Whether or not therein expressly so provided, every provision of this Indenture relating to the conduct or affecting the liability of or affording protection to the

Trustee shall be subject to the provisions of this Section.
 

SECTION 6.02 Notice of Defaults.
 

Within 90 days after the occurrence of any default hereunder known to the Trustee with respect to the Securities of any series, the Trustee shall transmit by mail to all
Holders of Securities of such series, as their names and addresses appear in the Security Register, notice of such default hereunder, unless such default shall have been cured or
waived; provided, however, that, except in the case of a default in the payment of the principal of (or premium, if any) or interest on any Security of such series or in the



payment of any sinking fund installment with respect to Securities of such series, the Trustee shall be protected in withholding such notice if and so long as the board of
directors, the executive committee or a trust committee of directors or Responsible Officers of the Trustee in good faith determine that the withholding of such notice is in the
interests of the Holders of Securities of such series; and provided, further, that in the case of any default of the character specified in clauses (3) or (4) of the third paragraph of
Section 5.01 with respect to Securities of such series, no such notice to Holders shall be given until at least 30 days after the occurrence thereof. For the purpose of this Section,
the term “default” means any event which is, or after notice or lapse of time or both would become, a default with respect to Securities of such series.

 
Before the Trustee acts or refrains from acting, it may require an Officers’ Certificate or an Opinion of Counsel or both. The Trustee will not be liable for any action it

takes or omits to take in good faith in reliance on such Officers’ Certificate or Opinion of Counsel. The Trustee may consult with counsel and the written advice of such counsel
or any Opinion of Counsel will be full and complete authorization and protection from liability in respect of any action taken, suffered or omitted by it hereunder in good faith
and in reliance thereon.

 
The Trustee shall not be deemed to have notice of any default or Event of Default unless a Responsible Officer of the Trustee has actual knowledge thereof or unless

written notice of any event which is in fact such a default is received by a Responsible Officer of the Trustee at the Corporate Trust Office of the Trustee, and such notice
references the Notes and this Indenture.

 
SECTION 6.03 Certain Rights of Trustee.
 

Subject to the provisions of Section 6.01:
 

(1) the Trustee may rely and shall be protected in acting or refraining from acting upon any resolution, certificate, statement, instrument, opinion, report,
notice, request, direction, consent, order, bond, debenture, note, other evidence of indebtedness or other paper or document believed by it in good faith to be genuine and to have
been signed or presented by the proper party or parties;

 
(2) any request or direction of the Company mentioned herein shall be sufficiently evidenced by a Company Request or Company Order, and any resolution

of the Board of Directors shall be sufficiently evidenced by a Board Resolution;
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(3) whenever in the administration of this Indenture the Trustee shall deem it desirable that a matter be proved or established prior to taking, suffering or

omitting any action hereunder, the Trustee (unless other evidence be herein specifically prescribed) may, in the absence of bad faith on its part, rely upon an Officers’
Certificate;

 
(4) the Trustee may consult with counsel of its selection and the advice of such counsel or any Opinion of Counsel shall be full and complete authorization

and protection in respect of any action taken, suffered or omitted by it hereunder in good faith and in reliance thereon;
 
(5) the Trustee shall be under no obligation to exercise any of the rights or powers vested in it by this Indenture at the request or direction of any of the

Holders pursuant to this Indenture, unless such Holders shall have offered to the Trustee security or indemnity reasonably satisfactory to the Trustee against the costs, expenses
and liabilities which might be incurred by it in compliance with such request or direction;

 
(6) the Trustee shall not be bound to make any investigation into the facts or matters stated in any resolution, certificate, statement, instrument, opinion,

report, notice, request, direction, consent, order, bond, debenture, note, other evidence of indebtedness or other paper or document, but the Trustee, in its discretion, may make
such further inquiry or investigation into such facts or matters as it may see fit, and, if the Trustee shall determine to make such further inquiry or investigation, it shall be
entitled to examine the books, records and premises of the Company, personally or by agent or attorney at the sole cost of the Company and shall incur no liability or additional
liability of any kind by reason of such inquiry or investigation;

 
(7) the Trustee may execute any of the trusts or powers hereunder or perform any duties hereunder either directly or by or through agents or attorneys and the

Trustee shall not be responsible for any misconduct or negligence on the part of any agent or attorney appointed with due care by it hereunder;
 
(8) the Trustee shall not be liable for any action taken, suffered or omitted to be taken by it in good faith and reasonably believed by it to be authorized or

within the discretion or rights or powers conferred upon it by this Indenture;
 
(9) the Trustee shall not be deemed to have notice of any default or Event of Default unless a Responsible Officer of the Trustee has actual knowledge thereof

of unless written notice of any event which is in fact such a default is received by a Responsible Officer of the Trustee at the Corporate Trust Office of the Trustee, and such
notice references the Securities and this Indenture, unless the Trustee has received notice of such default or Event of Default pursuant to Section 10.04 hereof;

 
(10) the rights, privileges, protections, immunities and benefits given to the Trustee, including, without limitation, its right to be indemnified, are extended to,

and shall be enforceable by, the Trustee in each of its capacities hereunder;
 
(11) the Trustee may request that the Company deliver an Officers’ Certificate setting forth the names of individuals and/or titles of officers authorized at

such time to take specified actions pursuant to this Indenture, which Officers’ Certificate may be signed by any person authorized to sign an Officers’ Certificate, including any
person specified as so authorized in any such certificate previously delivered and not superseded;

 
(12) anything in this Indenture notwithstanding, in no event shall the Trustee be liable for special, indirect, punitive or consequential loss or damage of any

kind whatsoever (including but not limited to loss of profit), even if the Trustee has been advised as to the likelihood of such loss or damage and regardless of the form of
action; and

 
(13) the Trustee shall not be responsible or liable for any failure or delay in the performance of its obligations under this Indenture arising out of or caused,

directly or indirectly, by circumstances beyond its control, including, without limitation, acts of God; earthquakes; fire; flood; terrorism; wars and other military disturbances;
sabotage; epidemics or pandemics; riots; interruptions; loss or malfunctions of utilities, computer (hardware or software) or communication services; any act or provision of any
present of future law or regulation or governmental authority, the unavailability of the Federal Reserve Bank wire or SWIFT or other wire; accidents; labor disputes; acts of civil
or military authority and governmental action.
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SECTION 6.04 Not Responsible for Recitals or Issuance of Securities.
 

The recitals contained herein and in the Securities, except the Trustee’s certificates of authentication, shall be taken as the statements of the Company, and neither the



Trustee nor any Authenticating Agent assumes any responsibility for their correctness. The Trustee makes no representations as to the validity or sufficiency of this Indenture or
of the Securities. Neither the Trustee nor any Authenticating Agent shall be accountable for the use or application by the Company of Securities or the proceeds thereof.

 
SECTION 6.05 May Hold Securities.
 

The Trustee, any Authenticating Agent, any Paying Agent, any Security Registrar or any other agent of the Company, in its individual or any other capacity, may
become the owner or pledgee of Securities and, subject to Sections 6.08 and 6.13, may otherwise deal with the Company with the same rights it would have if it were not
Trustee, Authenticating Agent, Paying Agent, Security Registrar or such other agent.

 
SECTION 6.06 Money Held in Trust.
 

Money held by the Trustee in trust hereunder need not be segregated from other funds except to the extent required by law. The Trustee shall be under no liability for
interest on any money received by it hereunder except as otherwise agreed in writing with the Company.

 
SECTION 6.07 Compensation and Reimbursement.
 

The Company agrees
 

(1) to pay to the Trustee from time to time such compensation as shall be agreed in writing between the Company and the Trustee for all services rendered by
it hereunder (which compensation shall not be limited by any provision of law in regard to the compensation of a trustee of an express trust);

 
(2) except as otherwise expressly provided herein, to reimburse the Trustee upon its request for all reasonable expenses, disbursements and advances incurred

or made by the Trustee in accordance with any provision of this Indenture (including the reasonable compensation and the expenses and disbursements of its agents and
counsel), except any such expense, disbursement or advance as may be attributable to its negligence, willful misconduct or bad faith; and

 
(3) to indemnify each of the Trustee and any predecessor Trustee and their officers, agents, directors and employees for, and to hold them harmless against,

any and all loss, liability, damage, claim or expense, including taxes (other than taxes based on the income of the Trustee) incurred without negligence, willful misconduct or
bad faith on its part, arising out of or in connection with the acceptance or administration of the trust or trusts hereunder, including the costs and expenses of defending itself
against any claim (whether against the Company, a Holder or any other Person) or liability in connection with the exercise or performance of any of its powers or duties
hereunder or in connection with enforcing the Provisions of this Section 6.07.

 
The Trustee shall have a lien prior to the Securities as to all property and funds held by it hereunder for any amount owing it or any predecessor Trustee pursuant to this

Section 6.07, except with respect to funds held in trust for the benefit of the Holders of particular Securities.
 
When the Trustee incurs expenses or renders services in connection with an Event of Default specified in Section 5.01(5) or Section 5.01(6), the expenses (including

the reasonable charges and expenses of its counsel) and the compensation for the services are intended to constitute expenses of administration under any applicable Federal or
State bankruptcy, insolvency or other similar law.

 
The provisions of this Section shall survive the termination of this Indenture.
 

SECTION 6.08 Conflicting Interests.
 

If the Trustee has or shall acquire a conflicting interest within the meaning of the Trust Indenture Act, the Trustee shall either eliminate such interest or resign, to the
extent and in the manner provided by, and subject to the provisions of, the Trust Indenture Act and this Indenture.
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SECTION 6.09 Corporate Trustee Required; Eligibility.
 

There shall at all times be one (and only one) Trustee hereunder with respect to the Securities of each series, which may be Trustee hereunder for Securities of one or
more other series. Each Trustee shall be a Person that is eligible pursuant to the Trust Indenture Act to act as such, and has a combined capital and surplus of at least
$50,000,000. If any such Person publishes reports of condition at least annually, pursuant to law or to the requirements of its supervising or examining authority, then for the
purposes of this Section and to the extent permitted by the Trust Indenture Act, the combined capital and surplus of such Person shall be deemed to be its combined capital and
surplus as set forth in its most recent report of condition so published. If at any time the Trustee with respect to the Securities of any series shall cease to be eligible in
accordance with the provisions of this Section, it shall resign immediately in the manner and with the effect hereinafter specified in this Article.

 
SECTION 6.10 Resignation and Removal; Appointment of Successor.
 

(a) No resignation or removal of the Trustee and no appointment of a successor Trustee pursuant to this Article shall become effective until the acceptance of
appointment by the successor Trustee in accordance with the applicable requirements of Section 6.11.

 
(b) The Trustee may resign at any time with respect to the Securities of one or more series by giving written notice thereof to the Company. If the instrument of

acceptance by a successor Trustee required by Section 6.11 shall not have been delivered to the Trustee within 30 days after the giving of such notice of resignation, the
resigning Trustee may petition, at the expense of the Company, any court of competent jurisdiction for the appointment of a successor Trustee with respect to the Securities of
such series.

 
(c) The Trustee may be removed at any time with respect to the Securities of any series by Act of the Holders of a majority in principal amount of the Outstanding

Securities of such series, delivered to a Responsible Officer of the Trustee and to the Company. If the instrument of acceptance by a successor Trustee shall not have been
delivered to the Trustee within 30 days after the giving of such notice of removal, the Trustee being removed may petition, at the expense of the Company, any court of
competent jurisdiction for the appointment of a successor Trustee with respect to the Securities of such series.

 
(d) If at any time:
 

(1) the Trustee shall fail to comply with Section 6.08 after written request therefor by the Company or by any Holder who has been a bona fide Holder of a
Security for at least six months, or

 
(2) the Trustee shall cease to be eligible under Section 6.09 and shall fail to resign after written request therefor by the Company or by any such Holder, or
 
(3) the Trustee shall become incapable of acting or shall be adjudged a bankrupt or insolvent or a receiver of the Trustee or of its property shall be appointed

or any public officer shall take charge or control of the Trustee or of its property or affairs for the purpose of rehabilitation, conservation or liquidation, then, in any such case,
(A) the Company by a Board Resolution may remove the Trustee with respect to all Securities, or (B) subject to Section 5.14, any Holder who has been a bona fide Holder of a



Security for at least six months may, on behalf of himself and all others similarly situated, petition any court of competent jurisdiction for the removal of the Trustee with respect
to all Securities and the appointment of a successor Trustee or Trustees.
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(e) If the Trustee shall resign, be removed or become incapable of acting, or if a vacancy shall occur in the office of Trustee for any cause, with respect to the Securities

of one or more series, the Company, by a Board Resolution, shall promptly appoint a successor Trustee or Trustees with respect to the Securities of that or those series (it being
understood that any such successor Trustee may be appointed with respect to the Securities of one or more or all of such series and that at any time there shall be only one
Trustee with respect to the Securities of any particular series) and shall comply with the applicable requirements of Section 6.11. If, within one year after such resignation,
removal or incapability, or the occurrence of such vacancy, a successor Trustee with respect to the Securities of any series shall be appointed by Act of the Holders of a majority
in principal amount of the Outstanding Securities of such series delivered to the Company and the retiring Trustee, the successor Trustee so appointed shall, forthwith upon its
acceptance of such appointment in accordance with the applicable requirements of Section 6.11, become the successor Trustee with respect to the Securities of such series and to
that extent supersede the successor Trustee appointed by the Company. If no successor Trustee with respect to the Securities of any series shall have been so appointed by the
Company or the Holders and accepted appointment in the manner required by Section 6.11, any Holder who has been a bona fide Holder of a Security of such series for at least
six months may, on behalf of himself and all others similarly situated, petition any court of competent jurisdiction for the appointment of a successor Trustee with respect to the
Securities of such series.

 
(f) The Company shall give notice of each resignation and each removal of the Trustee with respect to the Securities of any series and each appointment of a successor

Trustee with respect to the Securities of any series to all Holders of Securities of such series in the manner provided in Section 1.06. Each notice shall include the name of the
successor Trustee with respect to the Securities of such series and the address of its Corporate Trust Office.

 
The provisions of this Section shall survive the termination of this Indenture.
 

SECTION 6.11 Acceptance of Appointment by Successor.
 

(a) In case of the appointment hereunder of a successor Trustee with respect to all Securities, every such successor Trustee so appointed shall execute, acknowledge
and deliver to the Company and to the retiring Trustee an instrument accepting such appointment, and thereupon the resignation or removal of the retiring Trustee shall become
effective and such successor Trustee, without any further act, deed or conveyance, shall become vested with all the rights, powers, trusts and duties of the retiring Trustee; but,
on the request of the Company or the successor Trustee, such retiring Trustee shall, upon payment of its charges (including fees and expenses of its agents and counsel), execute
and deliver an instrument transferring to such successor Trustee all the rights, powers and trusts of the retiring Trustee and shall duly assign, transfer and deliver to such
successor Trustee all property and money held by such retiring Trustee hereunder.

 
(b) In case of the appointment hereunder of a successor Trustee with respect to the Securities of one or more (but not all) series, the Company, the retiring Trustee and

each successor Trustee with respect to the Securities of one or more series shall execute and deliver an indenture supplemental hereto wherein each successor Trustee shall
accept such appointment and which (1) shall contain such provisions as shall be necessary or desirable to transfer and confirm to, and to vest in, each successor Trustee all the
rights, powers, trusts and duties of the retiring Trustee with respect to the Securities of that or those series to which the appointment of such successor Trustee relates, (2) if the
retiring Trustee is not retiring with respect to all Securities, shall contain such provisions as shall be deemed necessary or desirable to confirm that all the rights, powers, trusts
and duties of the retiring Trustee with respect to the Securities of that or those series as to which the retiring Trustee is not retiring shall continue to be vested in the retiring
Trustee, and (3) shall add to or change any of the provisions of this Indenture as shall be necessary to provide for or facilitate the administration of the trusts hereunder by more
than one Trustee, it being understood that nothing herein or in such supplemental indenture shall constitute such Trustees co-trustees of the same trust and that each such Trustee
shall be trustee of a trust or trusts hereunder separate and apart from any trust or trusts hereunder administered by any other such Trustee; and upon the execution and delivery of
such supplemental indenture the resignation or removal of the retiring Trustee shall become effective to the extent provided therein and each such successor Trustee, without
any further act, deed or conveyance, shall become vested with all the rights, powers, trusts and duties of the retiring Trustee with respect to the Securities of that or those series
to which the appointment of such successor Trustee relates; but, on request of the Company or any successor Trustee, such retiring Trustee shall, upon payment of fees and
expenses of its agents and counsel, duly assign, transfer and deliver to such successor Trustee all property and money held by such retiring Trustee hereunder with respect to the
Securities of that or those series to which the appointment of such successor Trustee relates.

 
(c) Upon request of any such successor Trustee, the Company shall execute any and all instruments for more fully and certainly vesting in and confirming to such

successor Trustee all such rights, powers and trusts referred to in the first or second preceding paragraph, as the case may be.
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(d) No successor Trustee shall accept its appointment unless at the time of such acceptance such successor Trustee shall be qualified and eligible under this Article.
 

SECTION 6.12 Merger, Conversion, Consolidation or Succession to Business.
 

Any Person into which the Trustee may be merged or converted or with which it may be consolidated, or any Person resulting from any merger, conversion or
consolidation to which the Trustee shall be a party, or any Person succeeding to all or substantially all the corporate trust business of the Trustee, shall be the successor of the
Trustee hereunder, provided such Person shall be otherwise qualified and eligible under this Article, without the execution or filing of any paper or any further act on the part of
any of the parties hereto. In case any Securities shall have been authenticated, but not delivered, by the Trustee then in office, any successor by merger, conversion or
consolidation to such authenticating Trustee may adopt such authentication and deliver the Securities so authenticated with the same effect as if such successor Trustee had itself
authenticated such Securities.

 
SECTION 6.13 Preferential Collection of Claims Against Company.
 

If and when the Trustee shall be or become a creditor of the Company (or any other obligor upon the Securities), the Trustee shall be subject to the provisions of the
Trust Indenture Act regarding the collection of claims against the Company (or any such other obligor).

 
SECTION 6.14 Appointment of Authenticating Agent.
 

The Trustee may appoint an Authenticating Agent or Agents with respect to one or more series of Securities which shall be authorized to act on behalf of the Trustee to
authenticate Securities of such series issued upon original issue and upon exchange, registration of transfer or partial redemption thereof or pursuant to Section 3.06, and
Securities so authenticated shall be entitled to the benefits of this Indenture and shall be valid and obligatory for all purposes as if authenticated by the Trustee hereunder.
Wherever reference is made in this Indenture to the authentication and delivery of Securities by the Trustee or the Trustee’s certificate of authentication, such reference shall be
deemed to include authentication and delivery on behalf of the Trustee by an Authenticating Agent and a certificate of authentication executed on behalf of the Trustee by an
Authenticating Agent. Each Authenticating Agent shall be acceptable to the Company and shall at all times be a corporation organized and doing business under the laws of the
United States of America, any State thereof or the District of Columbia, authorized under such laws to act as Authenticating Agent, having a combined capital and surplus of not



less than $50,000,000 and subject to supervision or examination by Federal or State authority. If such Authenticating Agent publishes reports of condition at least annually,
pursuant to law or to the requirements of said supervising or examining authority, then for the purposes of this Section, the combined capital and surplus of such Authenticating
Agent shall be deemed to be its combined capital and surplus as set forth in its most recent report of condition so published. If at any time an Authenticating Agent shall cease
to be eligible in accordance with the provisions of this Section, such Authenticating Agent shall resign immediately in the manner and with the effect specified in this Section.

 
Any Person into which an Authenticating Agent may be merged or converted or with which it may be consolidated, or any Person resulting from any merger,

conversion or consolidation to which such Authenticating Agent shall be a party, or any person succeeding to all or substantially all of the corporate agency or corporate trust
business of an Authenticating Agent, shall continue to be an Authenticating Agent, provided such Person shall be otherwise eligible under this Section, without the execution or
filing of any paper or any further act on the part of the Trustee or the Authenticating Agent.

 
An Authenticating Agent may resign at any time by giving written notice thereof to the Trustee and to the Company. The Trustee may at any time terminate the agency

of an Authenticating Agent by giving written notice thereof to such Authenticating Agent and to the Company. Upon receiving such a notice of resignation or upon such a
termination, or in case at any time such Authenticating Agent shall cease to be eligible in accordance with the provisions of this Section, the Trustee may appoint a successor
Authenticating Agent which shall be acceptable to the Company and shall give notice of such appointment in the manner provided in Section 1.06 to all Holders of Securities of
the series with respect to which such Authenticating Agent will serve. Any successor Authenticating Agent upon acceptance of its appointment hereunder shall become vested
with all the rights, powers and duties of its predecessor hereunder, with like effect as if originally named as an Authenticating Agent. No successor Authenticating Agent shall
be appointed unless eligible under the provisions of this Section.
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The Company agrees to pay to each Authenticating Agent from time to time reasonable compensation for its services under this Section.
 
If an appointment with respect to one or more series is made pursuant to this Section, the Securities of such series may have endorsed thereon, in addition to the

Trustee’s certificate of authentication, an alternative certificate of authentication in the following form:
 
This is one of the Securities of the series designated therein referred to in the within-mentioned Indenture.
 

_______________________________________,
As Trustee

 
By __________________________,

As Authenticating Agent
 

By __________________________ 
Authorized Signatory

 
ARTICLE SEVEN

 
HOLDERS’ LISTS AND REPORTS BY TRUSTEE AND COMPANY

 
SECTION 7.01 Company to Furnish Trustee Names and Addresses of Holders.
 

The Company will furnish or cause to be furnished to the Trustee
 

(1) semi-annually, not later than 10 calendar days after each Regular Record Date in each year, a list for each series of Securities, in such form as the Trustee
may reasonably require, of the names and addresses of the Holders of Securities of such series as of the preceding Regular Record Date, and

 
(2) at such other times as the Trustee may request in writing, within 30 days after the receipt by the Company of any such request, a list of similar form and

content as of a date not more than 15 days prior to the time such list is furnished; excluding from any such list names and addresses received by the Trustee in its capacity as
Security Registrar.

 
SECTION 7.02 Preservation of Information; Communications to Holders.
 

The Trustee shall preserve, in as current a form as is reasonably practicable, the names and addresses of Holders contained in the most recent list furnished to the
Trustee as provided in Section 7.01 and the names and addresses of Holders received by the Trustee in its capacity as Security Registrar. The Trustee may destroy any list
furnished to it as provided in Section 7.01 upon receipt of a new list so furnished.

 
The rights of Holders to communicate with other Holders with respect to their rights under this Indenture or under the Securities, and the corresponding rights and

privileges of the Trustee, shall be as provided by the Trust Indenture Act.
 
Every Holder of Securities, by receiving and holding the same, agrees with the Company and the Trustee that neither the Company nor the Trustee nor any agent of

either of them shall be held accountable by reason of any disclosure of information as to names and addresses of Holders made pursuant to the Trust Indenture Act.
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SECTION 7.03 Reports by Trustee.
 

(a) Within 60 days after May 15 of each year commencing with the year 20__, the Trustee shall transmit by mail to all Holders of Securities of each series, as their
names and addresses appear in the Security Register, and to any other Persons specified in Section 313(c) of the Trust Indenture Act, a brief report dated as of such May 15, in
accordance with, and to the extent required under, Section 313 of the Trust Indenture Act.

 
(b) A copy of each such report shall, at the time of such transmission to Holders, be filed by the Trustee with each stock exchange upon which the Securities of any

series are listed, with the Commission and with the Company. The Company will notify the Trustee when the Securities of any series are listed on any stock exchange.
 

SECTION 7.04 Reports by Company.
 

The Company shall file with the Trustee and the Commission, and transmit to Holders, such information, documents and other reports, and such summaries thereof, as
may be required pursuant to the Trust Indenture Act at the times and in the manner provided pursuant to such Act; provided that any such information, documents or reports



required to be filed with the Commission pursuant to Section 13 or 15(d) of the Exchange Act shall be filed with the Trustee within 15 days after the same is so required to be
filed with the Commission.

 
Delivery of such reports, information and documents to the Trustee is for informational purposes only and the Trustee’s receipt of such shall not constitute constructive

notice of any information contained therein or determinable from information contained therein, including the Company’s compliance with any of its covenants hereunder (as to
which the Trustee is entitled to rely exclusively on Officers’ Certificates).

 
ARTICLE EIGHT

 
CONSOLIDATION, MERGER, CONVEYANCE, TRANSFER OR LEASE

 
SECTION 8.01 Company May Consolidate, Etc., Only on Certain Terms.
 

The Company shall not consolidate with or merge into any other Person or convey, transfer or lease its properties and assets substantially as an entirety to any Person,
and the Company shall not permit any Person to consolidate with or merge into the Company or convey, transfer or lease its properties and assets substantially as an entirety to
the Company, unless:

 
(1) in case the Company shall consolidate with or merge into another Person or convey, transfer or lease its properties and assets substantially as an entirety to

any Person, the Person formed by such consolidation or into which the Company is merged or the Person which acquires by conveyance or transfer, or which leases, the
properties and assets of the Company substantially as an entirety shall be a corporation, partnership or trust, shall be organized and validly existing under the laws of Canada or
U.S. and shall expressly assume, by an indenture supplemental hereto, executed and delivered to the Trustee, in form satisfactory to the Trustee, the due and punctual payment
of the principal of and any premium and interest on all the Securities and the performance or observance of every covenant of this Indenture on the part of the Company to be
performed or observed;

 
(2) immediately after giving effect to such transaction and treating any indebtedness which becomes an obligation of the Company or any Subsidiary as a

result of such transaction as having been incurred by the Company or such Subsidiary at the time of such transaction, no Event of Default, and no event which, after notice or
lapse of time or both, would become an Event of Default, shall have happened and be continuing; and

 
(3) the Company has delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that such consolidation, merger, conveyance,

transfer or lease and, if a supplemental indenture is required in connection with such transaction, such supplemental indenture comply with this Article and that all conditions
precedent herein provided for relating to such transaction have been complied with.
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SECTION 8.02 Successor Substituted.
 

Upon any consolidation of the Company with, or merger of the Company into, any other Person or any conveyance, transfer or lease of the properties and assets of the
Company substantially as an entirety in accordance with Section 8.01, the successor Person formed by such consolidation or into which the Company is merged or to which
such conveyance, transfer or lease is made shall succeed to, and be substituted for, and may exercise every right and power of, the Company under this Indenture with the same
effect as if such successor Person had been named as the Company herein, and thereafter, except in the case of a lease, the predecessor Person shall be relieved of all obligations
and covenants under this Indenture and the Securities.

 
ARTICLE NINE

 
SUPPLEMENTAL INDENTURES

 
SECTION 9.01 Supplemental Indentures Without Consent of Holders.
 

Without the consent of any Holders, the Company, when authorized by a Board Resolution, and the Trustee, at any time and from time to time, may enter into one or
more indentures supplemental hereto, in form satisfactory to the Trustee, for any of the following purposes:

 
(1) to evidence the succession of another Person to the Company and the assumption by any such successor of the covenants of the Company herein and in the

Securities; or
 
(2) to add to the covenants of the Company for the benefit of the Holders of all or any series of Securities (and if such covenants are to be for the benefit of

less than all series of Securities, stating that such covenants are expressly being included solely for the benefit of such series) or to surrender any right or power herein conferred
upon the Company; or

 
(3) to add any additional Events of Default for the benefit of the Holders of all or any series of Securities (and if such additional Events of Default are to be for

the benefit of less than all series of Securities, stating that such additional Events of Default are expressly being included solely for the benefit of such series); or
 
(4) to add to or change any of the provisions of this Indenture to such extent as shall be necessary to permit or facilitate the issuance of Securities in bearer

form, registrable or not registrable as to principal, and with or without interest coupons, or to permit or facilitate the issuance of Securities in uncertificated form; or
 
(5) to add to, change or eliminate any of the provisions of this Indenture in respect of one or more series of Securities, provided that any such addition, change

or elimination (A) shall neither (i) apply to any Security of any series created prior to the execution of such supplemental indenture and entitled to the benefit of such provision
nor (ii) modify the rights of the Holder of any such Security with respect to such provision or (B) shall become effective only when there is no such Security Outstanding; or

 
(6) to secure the Securities; or
 
(7) to establish the form or terms of Securities of any series as permitted by Sections 2.01 and 3.01; or
 
(8) to evidence and provide for the acceptance of appointment hereunder by a successor Trustee with respect to the Securities of one or more series and to add

to or change any of the provisions of this Indenture as shall be necessary to provide for or facilitate the administration of the trusts hereunder by more than one Trustee, pursuant
to the requirements of Section 6.11; or

 
(9) to cure any ambiguity, to correct or supplement any provision herein which may be defective or inconsistent with any other provision herein, or to make

any other provisions with respect to matters or questions arising under this Indenture, provided that such action pursuant to this clause (9) shall not adversely affect the interests
of the Holders of Securities of any series in any material respect.

 



37

 

 
SECTION 9.02 Supplemental Indentures with Consent of Holders.
 

With the consent of the Holders of not less than a majority in principal amount of the Outstanding Securities of each series affected by such supplemental indenture, by
Act of said Holders delivered to the Company and the Trustee, the Company, when authorized by a Board Resolution, and the Trustee may enter into an indenture or indentures
supplemental hereto for the purpose of adding any provisions to or changing in any manner or eliminating any of the provisions of this Indenture or of modifying in any manner
the rights of the Holders of Securities of such series under this Indenture; provided, however, that no such supplemental indenture shall, without the consent of the Holder of
each Outstanding Security affected thereby,

 
(1) change the Stated Maturity of the principal of, or any installment of principal of or interest on, any Security, or reduce the principal amount thereof or the

rate of interest thereon or any premium payable upon the redemption thereof, or reduce the amount of the principal of an Original Issue Discount Security or any other Security
which would be due and payable upon a declaration of acceleration of the Maturity thereof pursuant to Section 5.02, or change any Place of Payment where, or the coin or
currency in which, any Security or any premium or interest thereon is payable, or impair the right to institute suit for the enforcement of any such payment on or after the Stated
Maturity thereof (or, in the case of redemption, on or after the Redemption Date), or

 
(2) reduce the percentage in principal amount of the Outstanding Securities of any series, the consent of whose Holders is required for any such supplemental

indenture, or the consent of whose Holders is required for any waiver (of compliance with certain provisions of this Indenture or certain defaults hereunder and their
consequences) provided for in this Indenture, or

 
(3) modify any of the provisions of this Section, Section 5.13 or Section 10.09, except to increase any such percentage or to provide that certain other

provisions of this Indenture cannot be modified or waived without the consent of the Holder of each Outstanding Security affected thereby; provided, however, that this clause
shall not be deemed to require the consent of any Holder with respect to changes in the references to “the Trustee” and concomitant changes in this Section and Section 10.09, or
the deletion of this proviso, in accordance with the requirements of Sections 6.11 and 9.01(8).

 
A supplemental indenture which changes or eliminates any covenant or other provision of this Indenture which has expressly been included solely for the benefit of

one or more particular series of Securities, or which modifies the rights of the Holders of Securities of such series with respect to such covenant or other provision, shall be
deemed not to affect the rights under this Indenture of the Holders of Securities of any other series.

 
It shall not be necessary for any Act of Holders under this Section to approve the particular form of any proposed supplemental indenture, but it shall be sufficient if

such Act shall approve the substance thereof.
 

SECTION 9.03 Execution of Supplemental Indentures.
 

In executing, or accepting the additional trusts created by, any supplemental indenture permitted by this Article or the modifications thereby of the trusts created by this
Indenture, the Trustee shall be entitled to receive, and (subject to Section 6.01) shall be fully protected in relying upon, an Officer’s Certificate and an Opinion of Counsel
stating that the execution of such supplemental indenture is authorized or permitted by this Indenture. The Trustee may, but shall not be obligated to, enter into any such
supplemental indenture which affects the Trustee’s own rights, duties or immunities under this Indenture or otherwise.

 
SECTION 9.04 Effect of Supplemental Indentures.
 

Upon the execution of any supplemental indenture under this Article, this Indenture shall be modified in accordance therewith, and such supplemental indenture shall
form a part of this Indenture for all purposes; and every Holder of Securities theretofore or thereafter authenticated and delivered hereunder shall be bound thereby.

 
SECTION 9.05 Conformity with Trust Indenture Act.
 

Every supplemental indenture executed pursuant to this Article shall conform to the requirements of the Trust Indenture Act.
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SECTION 9.06 Reference in Securities to Supplemental Indentures.
 

Securities of any series authenticated and delivered after the execution of any supplemental indenture pursuant to this Article may, and shall if required by the Trustee,
bear a notation in form approved by the Trustee as to any matter provided for in such supplemental indenture. If the Company shall so determine, new Securities of any series so
modified as to conform, in the opinion of the Trustee and the Company, to any such supplemental indenture may be prepared and executed by the Company and authenticated
and delivered by the Trustee in exchange for Outstanding Securities of such series.

 
SECTION 9.07 Notice to Holders
 

After any supplemental indenture under this Article become effective, the Company shall mail to the Holders a notice briefly describing such supplemental Indenture;
provided, however, that the failure to give such notice to all Holders, or any defect therein, shall not impair or affect the validity of such supplemental indenture.

 
ARTICLE TEN

 
COVENANTS

 
SECTION 10.01 Payment of Principal, Premium and Interest.
 

The Company covenants and agrees for the benefit of each series of Securities that it will duly and punctually pay the principal of and any premium and interest on the
Securities of that series in accordance with the terms of the Securities and this Indenture.

 
SECTION 10.02 Maintenance of Office or Agency.
 

(a) The Company will maintain in each Place of Payment for any series of Securities an office or agency where Securities of that series may be presented or
surrendered for payment, where Securities of that series may be surrendered for registration of transfer or exchange and where notices and demands to or upon the Company in
respect of the Securities of that series and this Indenture may be served. The Company will give prompt written notice to the Trustee of the location, and any change in the
location, of such office or agency. If at any time the Company shall fail to maintain any such required office or agency or shall fail to furnish the Trustee with the address



thereof, such presentations, surrenders, notices and demands may be made or served at the Corporate Trust Office of the Trustee, and the Company hereby appoints the Trustee
as its agent to receive all such presentations, surrenders, notices and demands.

 
(b) The Company may also from time to time designate one or more other offices or agencies where the Securities of one or more series may be presented or

surrendered for any or all such purposes and may from time to time rescind such designations; provided, however, that no such designation or rescission shall in any manner
relieve the Company of its obligation to maintain an office or agency in each Place of Payment for Securities of any series for such purposes. The Company will give prompt
written notice to the Trustee of any such designation or rescission and of any change in the location of any such other office or agency.

 
SECTION 10.03 Money for Securities Payments to Be Held in Trust.
 

If the Company shall at any time act as its own Paying Agent with respect to any series of Securities, it will, on or before each due date of the principal of or any
premium or interest on any of the Securities of that series, segregate and hold in trust for the benefit of the Persons entitled thereto a sum sufficient to pay the principal and any
premium and interest so becoming due until such sums shall be paid to such Persons or otherwise disposed of as herein provided and will promptly notify the Trustee of its
action or failure so to act.

 
Whenever the Company shall have one or more Paying Agents for any series of Securities, it will, prior to each due date of the principal of or any premium or interest

on any Securities of that series, deposit with a Paying Agent a sum sufficient to pay such amount, such sum to be held as provided by the Trust Indenture Act, and (unless such
Paying Agent is the Trustee) the Company will promptly notify the Trustee of its action or failure so to act.
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The Company will cause each Paying Agent for any series of Securities other than the Trustee to execute and deliver to the Trustee an instrument in which such Paying

Agent shall agree with the Trustee, subject to the provisions of this Section, that such Paying Agent will (1) comply with the provisions of the Trust Indenture Act applicable to it
as a Paying Agent and (2) during the continuance of any default by the Company (or any other obligor upon the Securities of that series) in the making of any payment in respect
of the Securities of that series, upon the written request of the Trustee, forthwith pay to the Trustee all sums held in trust by such Paying Agent for payment in respect of the
Securities of that series.

 
The Company may at any time, for the purpose of obtaining the satisfaction and discharge of this Indenture or for any other purpose, pay, or by Company Order direct

any Paying Agent to pay, to the Trustee all sums held in trust by the Company or such Paying Agent, such sums to be held by the Trustee upon the same trusts as those upon
which such sums were held by the Company or such Paying Agent; and, upon such payment by any Paying Agent to the Trustee, such Paying Agent shall be released from all
further liability with respect to such money.

 
Any money deposited with the Trustee or any Paying Agent, or then held by the Company, in trust for the payment of the principal of or any premium or interest on any

Security of any series and remaining unclaimed for two years after such principal, premium or interest has become due and payable shall be paid to the Company on Company
Request, or (if then held by the Company) shall be discharged from such trust; and the Holder of such Security shall thereafter, as an unsecured general creditor, look only to
the Company for payment thereof, and all liability of the Trustee or such Paying Agent with respect to such trust money, and all liability of the Company as trustee thereof, shall
thereupon cease; provided, however, that the Trustee or such Paying Agent, before being required to make any such repayment, may at the expense of the Company cause to be
published once, in a newspaper published in the English language, customarily published on each Business Day and of general circulation in the Borough of Manhattan, The
City of New York, notice that such money remains unclaimed and that, after a date specified therein, which shall not be less than 30 days from the date of such publication, any
unclaimed balance of such money then remaining will be repaid to the Company.

 
SECTION 10.04 Statement by Officers as to Default.
 

The Company will deliver to the Trustee, within 120 days after the end of each fiscal year of the Company ending after the date hereof, an Officers’ Certificate, stating
whether or not to the best knowledge of the signers thereof the Company is in default in the performance and observance of any of the terms, provisions and conditions of this
Indenture (without regard to any period of grace or requirement of notice provided hereunder) and, if the Company shall be in default, specifying all such defaults and the nature
and status thereof of which they may have knowledge.

 
The Company shall deliver to the Trustee, as soon as possible and in any event within five days after the Company becomes aware of the occurrence of any Event of

Default or an event which, with notice or the lapse of time or both, would constitute an Event of Default, an Officers’ Certificate setting forth the details of such Event of
Default or default and the action which the Company proposes to take with respect thereto.

 
SECTION 10.05 Existence.
 

Subject to Article Eight, the Company will do or cause to be done all things necessary to preserve and keep in full force and effect its corporate existence and the rights
(charter and statutory) and franchises of the Company; provided, however, that the Company shall not be required to preserve any such right or franchise if the Board of
Directors shall determine that the preservation thereof is no longer desirable in the conduct of the business of the Company and that the loss thereof is not disadvantageous in
any material respect to the Holders.

 
SECTION 10.06 Maintenance of Properties.
 

The Company will cause all properties used or useful in the conduct of its business or the business of any Subsidiary to be maintained and kept in good condition,
repair and working order (ordinary wear and tear and casualty excepted) and supplied with all necessary equipment and will cause to be made all necessary repairs, renewals,
replacements, betterments and improvements thereof, all as in the judgment of the Company may be necessary so that the business carried on in connection therewith may be
properly and advantageously conducted at all times; provided, however, that nothing in this Section shall prevent the Company from discontinuing the operation or maintenance
of any of such properties if such discontinuance is, in the judgment of the Company, desirable in the conduct of its business or the business of any Subsidiary and not
disadvantageous in any material respect to the Holders.
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SECTION 10.07 Payment of Taxes and Other Claims.
 

The Company will pay or discharge or cause to be paid or discharged, before the same shall become delinquent, (1) all material taxes, assessments and governmental
charges levied or imposed upon the Company or any Subsidiary or upon the income, profits or property of the Company or any Subsidiary, and (2) all lawful claims for labor,
materials and supplies which, if unpaid, might by law become a lien upon a material portion of the property of the Company or any Subsidiary; provided, however, that the
Company shall not be required to pay or discharge or cause to be paid or discharged any such tax, assessment, charge or claim whose amount, applicability or validity is being
contested in good faith by appropriate proceedings.



 
SECTION 10.08 Limitation Upon Disposition of Stock of Principal Subsidiary Bank.
 

So long as any of the Securities shall be outstanding, neither the Company nor any Subsidiary will (except to the Company or an Intermediate Subsidiary) sell, assign,
transfer, grant a security interest in or otherwise dispose of any shares of, securities convertible into, or options, warrants or rights to subscribe for or purchase shares of, Voting
Stock (other than directors’ qualifying shares) of any Principal Subsidiary Bank, nor will the Company or any Intermediate Subsidiary permit any Principal Subsidiary Bank to
issue (except to the Company or an Intermediate Subsidiary) any shares of, or securities convertible into, or options, warrants or rights to subscribe for or purchase shares of,
Voting Stock of such Principal Subsidiary Bank (other than directors’ qualifying shares) nor will the Company permit any Intermediate Subsidiary that owns any shares of, or
securities convertible into, or options, warrants or rights to subscribe for or purchase shares of, Voting Stock of any Principal Subsidiary Bank to cease to be an Intermediate
Subsidiary, except that the Company or an Intermediate Subsidiary may make any such sale, assignment, transfer, or grant of a security interest or other disposition (A)(i) for
fair market value on the date thereof, as determined by the Board of Directors of the Company (which determination shall be conclusive), and evidenced by a duly adopted
resolution thereof, and (ii) in each such case, after giving effect thereto, the Company and any one or more Intermediate Subsidiaries will own at least 80% of the Voting Stock
of the Principal Subsidiary Bank then issued and outstanding free and clear of any security interest or (B) in compliance with an order of a court or regulatory authority of
competent jurisdiction. Notwithstanding the foregoing, a Principal Subsidiary Bank may be merged into or consolidated with another banking institution organized under the
laws of the United States, any State thereof or the District of Columbia, if after giving effect to such merger or consolidation the Company and any one or more Intermediate
Subsidiaries own at least 80% of the Voting Stock of such other banking institution and immediately after giving effect thereto and treating any such resulting bank thereafter as
a Principal Subsidiary Bank for purposes of this Indenture, no Event of Default, and no event which, after notice or lapse of time or both, would become an Event of Default,
shall have happened and be continuing. For purposes of this Section, an “Intermediate Subsidiary” means a Subsidiary (i) that is organized under the laws of the United States,
any State thereof or the District of Columbia, and (ii) of which all the shares of each class of Voting Stock issued and outstanding, and all securities convertible into and options,
warrants and rights to subscribe for or purchase shares of, such Voting Stock, are owned directly by the Company or by another Intermediate Subsidiary, free and clear of any
security interest.

 
The provisions of this Section 10.08 shall not prohibit the Company from consolidating with or merging into any other Person or from conveying, transferring or

leasing the Company’s properties and assets substantially as an entirety to any Person as otherwise permitted pursuant to Article Eight.
 

SECTION 10.09 Waiver of Certain Covenants.
 

Except as otherwise specified as contemplated by Section 3.01 for Securities of such series, the Company may, with respect to the Securities of any series, omit in any
particular instance to comply with any term, provision or condition set forth in any covenant provided pursuant to Section 3.01(18), 9.01(2) or 9.01(7) for the benefit of the
Holders of such series or in Sections 10.05 to 10.07 inclusive if before the time for such compliance the Holders of not less than a majority in principal amount of the
Outstanding Securities of such series shall, by Act of such Holders, either waive such compliance in such instance or generally waive compliance with such term, provision or
condition, but no such waiver shall extend to or affect such term, provision or condition except to the extent so expressly waived, and, until such waiver shall become effective,
the obligations of the Company and the duties of the Trustee in respect of any such term, provision or condition shall remain in full force and effect.

 
SECTION 10.10 Calculation of Original Issue Discount.
 

The Company shall file with the Trustee promptly at the end of each calendar year (i) a written notice specifying the amount of original issue discount (including daily
rates and accrual periods) accrued on Outstanding Securities as of the end of such year and (ii) such other specific information relating to such original issue discount as may
then be relevant under the Internal Revenue Code of 1986, as amended from time to time.
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ARTICLE ELEVEN

 
REDEMPTION OF SECURITIES

 
SECTION 11.01 Applicability of Article.
 

Securities of any series which are redeemable before their Stated Maturity shall be redeemable in accordance with their terms and (except as otherwise specified as
contemplated by Section 3.01 for such Securities) in accordance with this Article.

 
SECTION 11.02 Election to Redeem; Notice to Trustee.
 

The election of the Company to redeem any Securities shall be evidenced by a Board Resolution or in another manner specified as contemplated by Section 3.01 for
such Securities. In case of any redemption at the election of the Company of the Securities of any series (including any such redemption affecting only a single Security), the
Company shall, at least 60 days prior to the Redemption Date fixed by the Company (unless a shorter notice shall be satisfactory to the Trustee), notify the Trustee of such
Redemption Date, of the principal amount of Securities of such series to be redeemed and, if applicable, of the tenor of the Securities to be redeemed. In the case of any
redemption of Securities prior to the expiration of any restriction on such redemption provided in the terms of such Securities or elsewhere in this Indenture, the Company shall
furnish the Trustee with an Officers’ Certificate evidencing compliance with such restriction.

 
SECTION 11.03 Selection by Trustee of Securities to Be Redeemed.
 

If less than all the Securities of any series are to be redeemed (unless all the Securities of a specified tenor are to be redeemed, the particular Securities to be redeemed
shall be selected not more than 60 days prior to the Redemption Date by the Trustee, from the Outstanding Securities of such series not previously called for redemption, by
such method as the Trustee shall deem fair and appropriate (but subject to compliance with the rules of any securities exchange on which the securities of such series may be
listed) and which may provide for the selection for redemption of a portion of the principal amount of any Security of such series, provided that the unredeemed portion of the
principal amount of any Security shall be in an authorized denomination (which shall not be less than the minimum authorized denomination) for such Security. If less than all
the Securities of such series and of a specified tenor are to be redeemed, the particular Securities to be redeemed shall be selected not more than 60 days prior to the Redemption
Date by the Trustee, from the Outstanding Securities of such series and specified tenor not previously called for redemption in accordance with the preceding sentence.

 
The Trustee shall promptly notify the Company in writing of the Securities selected for redemption as aforesaid and, in case of any Securities selected for partial

redemption as aforesaid, the principal amount thereof to be redeemed.
 
For all purposes of this Indenture, unless the context otherwise requires, all provisions relating to the redemption of Securities shall relate, in the case of any Securities

redeemed or to be redeemed only in part, to the portion of the principal amount of such Securities which has been or is to be redeemed.
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SECTION 11.04 Notice of Redemption. 
 

Notice of redemption shall be given by first-class mail, postage prepaid, mailed not less than 30 nor more than 60 days prior to the Redemption Date, to each Holder of
Securities to be redeemed, at his address appearing in the Security Register.

 
All notices of redemption shall identify the Securities to be redeemed (including CUSIP number) and shall state:
 

(1) the Redemption Date,
 
(2) the Redemption Price,
 
(3) if less than all the Outstanding Securities of any series are to be redeemed, the identification (and, in the case of partial redemption of any such Securities,

the principal amounts) of the particular Securities to be redeemed,
 
(4) that on the Redemption Date the Redemption Price will become due and payable upon each such Security to be redeemed and, if applicable, that interest

thereon will cease to accrue on and after said date,
 
(5) the place or places where each such Security is to be surrendered for payment of the Redemption Price, and
 
(6) that the redemption is for a sinking fund, if such is the case.
 

Notice of redemption of Securities to be redeemed at the election of the Company shall be given by the Company or, at the Company’s request, by the Trustee in the
name and at the expense of the Company.

 
SECTION 11.05 Deposit of Redemption Price.
 

Prior to any Redemption Date, the Company shall deposit with the Trustee or with a Paying Agent (or, if the Company is acting as its own Paying Agent, segregate and
hold in trust as provided in Section 10.03) an amount of money sufficient to pay the Redemption Price of, and (except if the Redemption Date shall be an Interest Payment Date)
accrued interest on, all the Securities which are to be redeemed on that date.

 
SECTION 11.06 Securities Payable on Redemption Date.
 

Notice of redemption having been given as aforesaid, the Securities so to be redeemed shall, on the Redemption Date, become due and payable at the Redemption
Price therein specified, and from and after such date (unless the Company shall default in the payment of the Redemption Price and accrued interest) such Securities shall cease
to bear interest. Upon surrender of any such Security for redemption in accordance with said notice, such Security shall be paid by the Company at the Redemption Price,
together with accrued interest to the Redemption Date; provided, however, that, unless otherwise specified as contemplated by Section 3.01, installments of interest whose Stated
Maturity is on or prior to the Redemption Date will be payable to the Holders of such Securities, or one or more Predecessor Securities, registered as such at the close of
business on the relevant Record Dates according to their terms and the provisions of Section 3.07.

 
If any Security called for redemption shall not be so paid upon surrender thereof for redemption, the principal and any premium shall, until paid, bear interest from the

Redemption Date at the rate prescribed therefor in the Security.
 

SECTION 11.07 Securities Redeemed in Part.
 

Any Security which is to be redeemed only in part shall be surrendered at a Place of Payment therefor (with, if the Company or the Trustee so requires, due
endorsement by, or a written instrument of transfer in form satisfactory to the Company and the Trustee duly executed by, the Holder thereof or his attorney duly authorized in
writing), and the Company shall execute, and the Trustee shall authenticate and deliver to the Holder of such Security without service charge, a new Security or Securities of the
same series and of like tenor, of any authorized denomination as requested by such Holder, in aggregate principal amount equal to and in exchange for the unredeemed portion
of the principal of the Security so surrendered.
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ARTICLE TWELVE

 
SINKING FUNDS

 
SECTION 12.01 Applicability of Article.
 

The provisions of this Article shall be applicable to any sinking fund for the retirement of Securities of any series except as otherwise specified as contemplated by
Section 3.01 for such Securities.

 
The minimum amount of any sinking fund payment provided for by the terms of any Securities is herein referred to as a “mandatory sinking fund payment”, and any

payment in excess of such minimum amount provided for by the terms of such Securities is herein referred to as an “optional sinking fund payment”. If provided for by the
terms of any Securities, the cash amount of any sinking fund payment may be subject to reduction as provided in Section 12.02.

 
Each sinking fund payment shall be applied to the redemption of Securities as provided for by the terms of such Securities.
 

SECTION 12.02 Satisfaction of Sinking Fund Payments with Securities.
 

The Company (1) may deliver Outstanding Securities of a series (other than any previously called for redemption) and (2) may apply as a credit Securities of a series
which have been redeemed either at the election of the Company pursuant to the terms of such Securities or through the application of permitted optional sinking fund payments
pursuant to the terms of such Securities, in each case in satisfaction of all or any part of any sinking fund payment with respect to any Securities of such series required to be
made pursuant to the terms of such Securities as and to the extent provided for by the terms of such Securities; provided that the Securities to be so credited have not been
previously so credited. The Securities to be so credited shall be received and credited for such purpose by the Trustee at the Redemption Price, as specified in the Securities so to
be redeemed, for redemption through operation of the sinking fund and the amount of such sinking fund payment shall be reduced accordingly.

 
SECTION 12.03 Redemption of Securities for Sinking Fund.
 

Not less than 60 days prior to each sinking fund payment date for any Securities, the Company will deliver to the Trustee an Officers’ Certificate specifying the amount
of the next ensuing sinking fund payment for such Securities pursuant to the terms of such Securities, the portion thereof, if any, which is to be satisfied by payment of cash and



the portion thereof, if any, which is to be satisfied by delivering and crediting Securities pursuant to Section 12.02 and will also deliver to the Trustee any Securities to be so
delivered. Not less than 45 days prior to each such sinking fund payment date, the Trustee shall select the Securities to be redeemed upon such sinking fund payment date in the
manner specified in Section 11.03 and cause notice of the redemption thereof to be given in the name of and at the expense of the Company in the manner provided in Section
11.04. Such notice having been duly given, the redemption of such Securities shall be made upon the terms and in the manner stated in Sections 11.06 and 11.07.

 
ARTICLE THIRTEEN

 
DEFEASANCE AND COVENANT DEFEASANCE

 
SECTION 13.01 Company’s Option to Effect Defeasance or Covenant Defeasance.
 

The Company may elect, at its option at any time, to have Section 13.02 or Section 13.03 applied to any Securities or any series of Securities, as the case may be,
designated pursuant to Section 3.01 as being defeasible pursuant to such Section 13.02 or 13.03, in accordance with any applicable requirements provided pursuant to Section
3.01 and upon compliance with the conditions set forth below in this Article. Any such election shall be evidenced by a Board Resolution or in another manner specified as
contemplated by Section 3.01 for such Securities.
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SECTION 13.02 Defeasance and Discharge.
 

Upon the Company’s exercise of its option (if any) to have this Section applied to any Securities or any series of Securities, as the case may be, the Company shall be
deemed to have been discharged from its obligations with respect to such Securities as provided in this Section on and after the date the conditions set forth in Section 13.04 are
satisfied (hereinafter called “Defeasance”). For this purpose, such Defeasance means that the Company shall be deemed to have paid and discharged the entire indebtedness
represented by such Securities and to have satisfied all its other obligations under such Securities and this Indenture insofar as such Securities are concerned (and the Trustee, at
the expense of the Company, shall execute proper instruments acknowledging the same), subject to the following which shall survive until otherwise terminated or discharged
hereunder: (1) the rights of Holders of such Securities to receive, solely from the trust fund described in Section 13.04 and as more fully set forth in such Section, payments in
respect of the principal of and any premium and interest on such Securities when payments are due, (2) the Company’s obligations with respect to such Securities under Sections
3.04, 3.05, 3.06, 10.02 and 10.03, (3) the rights, powers, trusts, duties and immunities of the Trustee hereunder and (4) this Article. Subject to compliance with this Article, the
Company may exercise its option (if any) to have this Section applied to any Securities notwithstanding the prior exercise of its option (if any) to have Section 13.03 applied to
such Securities.

 
SECTION 13.03 Covenant Defeasance.
 

Upon the Company’s exercise of its option (if any) to have this Section applied to any Securities or any series of Securities, as the case may be, (1) the Company shall
be released from its obligations under Section 10.07 (and any other Sections applicable to such Securities that are determined pursuant to Section 3.01 to be subject to this
provision), and (2) the occurrence of any event specified in Sections 5.01(4) (with respect to Section 10.07 or any other Section applicable to such Securities that are determined
pursuant to Section 3.01 to be subject to this provision) shall be deemed not to be or result in an Event of Default, in each case with respect to such Securities as provided in this
Section on and after the date the conditions set forth in Section 13.04 are satisfied (hereinafter called “Covenant Defeasance”). For this purpose, such Covenant Defeasance
means that, with respect to such Securities, the Company may omit to comply with (and no Event of Default shall arise out of such non-compliance) and shall have no liability
in respect of any term, condition or limitation set forth in any such specified Section, whether directly or indirectly by reason of any reference elsewhere herein to any such
Section or by reason of any reference in any such Section to any other provision herein or in any other document, but the remainder of this Indenture and such Securities shall be
unaffected thereby.

 
SECTION 13.04 Conditions to Defeasance or Covenant Defeasance.
 

The following shall be the conditions to the application of Section 13.02 or Section 13.03 to any securities or any series of Securities, as the case may be:
 

(1) The Company shall irrevocably have deposited or caused to be deposited with the Trustee (or another trustee which satisfies the requirements
contemplated by Section 6.09 and agrees to comply with the provisions of this Article applicable to it) as trust funds in trust for the purpose of making the following payments,
specifically pledged as security for, and dedicated solely to, the benefits of the Holders of such Securities, (A) in the case of Securities denominated in a foreign currency,
money in such foreign currency or Foreign Government Obligations of the foreign government or governments issuing such foreign currency which through the scheduled
payment of principal and interest in respect thereof in accordance with their terms will provide, not later than one day before the due date of any payment, such foreign currency
in an amount or (B) in the case of Securities denominated in U.S. dollars, U.S. dollars or U.S. Government Obligations which through the scheduled payment of principal and
interest in respect thereof in accordance with their terms will provide, not later than one day before the due date of any payment, U.S. dollars in an amount, or (C) a combination
of money and U.S. Government Obligations or Foreign Government Obligations (as applicable), in each case sufficient, in the opinion of a nationally recognized firm of
independent public accountants expressed in a written certification thereof delivered to the Trustee, to pay and discharge, and which shall be applied by the Trustee (or any such
other qualifying trustee) to pay and discharge, the principal of and any premium and interest on such Securities on the respective Stated Maturities, in accordance with the terms
of this Indenture and such Securities. As used herein, “U.S. Government Obligation” means (x) any security which is (i) a direct obligation of the United States of America for
the payment of which the full faith and credit of the United States of America is pledged or (ii) an obligation of a Person controlled or supervised by and acting as an agency or
instrumentality of the United States of America the payment of which is unconditionally guaranteed as a full faith and credit obligation by the United States of America, which,
in either case (i) or (ii), is not callable or redeemable at the option of the issuer thereof, and (y) any depositary receipt issued by a bank (as defined in Section 3(a)(2) of the
Securities Act) as custodian with respect to any U.S. Government Obligation which is specified in Clause (x) above and held by such bank for the account of the holder of such
depositary receipt, or with respect to any specific payment of principal of or interest on any U.S. Government Obligation which is so specified and held, provided that (except as
required by law) such custodian is not authorized to make any deduction from the amount payable to the holder of such depositary receipt from any amount received by the
custodian in respect of the U.S. Government Obligation or the specific payment of principal or interest evidenced by such depositary receipt. As used herein, “Foreign
Government Obligation” means any security denominated in a foreign currency which is (i) a direct obligation of a foreign government or governments for the payment of
which the full faith and credit of such foreign government or governments is pledged or (ii) an obligation of a Person controlled or supervised by and acting as an agency or
instrumentality of such foreign government or governments the payment of which is unconditionally guaranteed as a full faith and credit obligation by such foreign government,
which, in either case (i) or (ii) is not callable or redeemable at the option of the issuer thereof.
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(2) In the event of an election to have Section 13.02 apply to any Securities or any series of Securities, as the case may be, the Company shall have delivered

to the Trustee an Opinion of Counsel stating that (x) the Company has received from, or there has been published by, the Internal Revenue Service a ruling or (y) since the date
of this instrument, there has been a change in the applicable Federal income tax law, in either case (x) or (y) to the effect that, and based thereon such opinion shall confirm that,
the Holders of such Securities will not recognize gain or loss for Federal income tax purposes as a result of the deposit, Defeasance and discharge to be effected with respect to
such Securities and will be subject to Federal income tax on the same amount, in the same manner and at the same times as would be the case if such deposit, Defeasance and



discharge were not to occur.
 
(3) In the event of an election to have Section 13.03 apply to any Securities or any series of Securities, as the case may be, the Company shall have delivered

to the Trustee an Opinion of Counsel to the effect that the Holders of such Securities will not recognize gain or loss for Federal income tax purposes as a result of the deposit
and Covenant Defeasance to be effected with respect to such Securities and will be subject to Federal income tax on the same amount, in the same manner and at the same times
as would be the case if such deposit and Covenant Defeasance were not to occur.

 
(4) The Company shall have delivered to the Trustee an Officer’s Certificate to the effect that neither such Securities nor any other Securities of the same

series, if then listed on any securities exchange, will be delisted as a result of such deposit.
 
(5) No event which is, or after notice or lapse of time or both would become, an Event of Default with respect to such Securities or any other Securities shall

have occurred and be continuing (A) at the time of such deposit or, (B) with regard to any such event specified in Sections 5.01(5) and (6), at any time during the period ending
on the 123rd day after the date of such deposit or, if longer, ending on the day following the expiration of the longest preference period applicable to the Company in respect of
such deposit (it being understood that the condition in this clause (B) is a condition subsequent and shall not be deemed satisfied until the expiration of such period).

 
(6) Such Defeasance or Covenant Defeasance shall not cause the Trustee to have a conflicting interest within the meaning of the Trust Indenture Act

(assuming all Securities are in default within the meaning of such Act).
 
(7) Such Defeasance or Covenant Defeasance shall not result in a breach or violation of, or constitute a default under, any other agreement or instrument to

which the Company is a party or by which it is bound.
 
(8) Such Defeasance or Covenant Defeasance shall not result in the trust arising from such deposit constituting an investment company within the meaning of

the Investment Company Act unless such trust shall be registered under such Act or exempt from registration thereunder.
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(9) The Company shall have delivered to the Trustee an Officer’s Certificate and an Opinion of Counsel, each stating that all conditions precedent with

respect to such Defeasance or Covenant Defeasance have been complied with.
 

SECTION 13.05 Deposited Money and U.S. Government Obligations to Be Held in Trust; Miscellaneous Provisions.
 

Subject to the provisions of the last paragraph of Section 10.03, all money, U.S. Government Obligations and Foreign Government Obligations (including the proceeds
thereof) deposited with the Trustee or other qualifying trustee (solely for purposes of this Section and Section 13.06, the Trustee and any such other trustee are referred to
collectively as the “Trustee”) pursuant to Section 13.04 in respect of any Securities shall be held in trust and applied by the Trustee, in accordance with the provisions of such
Securities and this Indenture, to the payment, either directly or through any such Paying Agent (including the Company acting as its own Paying Agent) as the Trustee may
determine, to the Holders of such Securities, of all sums due and to become due thereon in respect of principal and any premium and interest, but money so held in trust need not
be segregated from other funds except to the extent required by law.

 
The Company shall pay and indemnify the Trustee against any tax, fee or other charge imposed on or assessed against the U.S. Government Obligations or the Foreign

Government Obligations deposited pursuant to Section 13.04 or the principal and interest received in respect thereof other than any such tax, fee or other charge which by law is
for the account of the Holders of Outstanding Securities.

 
Anything in this Article to the contrary notwithstanding, the Trustee shall deliver or pay to the Company from time to time upon Company Request any money or U.S.

Government Obligations or the Foreign Government Obligations held by it as provided in Section 13.04 with respect to any Securities which, in the opinion of a nationally
recognized firm of independent public accountants expressed in a written certification thereof delivered to the Trustee, are in excess of the amount thereof which would then be
required to be deposited to effect the Defeasance or Covenant Defeasance, as the case may be, with respect to such Securities.

 
SECTION 13.06 Reinstatement.
 

If the Trustee or the Paying Agent is unable to apply any money in accordance with this Article with respect to any Securities by reason of any order or judgment of
any court or governmental authority enjoining, restraining or otherwise prohibiting such application, then the obligations under this Indenture and such Securities from which
the Company has been discharged or released pursuant to Section 13.02 or 13.03 shall be revived and reinstated as though no deposit had occurred pursuant to this Article with
respect to such Securities, until such time as the Trustee or Paying Agent is permitted to apply all money held in trust pursuant to Section 13.05 with respect to such Securities in
accordance with this Article; provided, however, that if the Company makes any payment of principal of or any premium or interest on any such Security following such
reinstatement of its obligations, the Company shall be subrogated to the rights (if any) of the Holders of such Securities to receive such payment from the money so held in
trust.

 
This instrument may be executed in any number of counterparts, each of which so executed shall be deemed to be an original, but all such counterparts shall together

constitute but one and the same instrument.
 
IN WITNESS WHEREOF, the parties hereto have caused this Indenture to be duly executed as of the day and year first above written.
 

VERSUS SYSTEMS INC.  
  
By:             
Name:   
Title:   
  

,
as Trustee  
  
By:  
Name:   
Title:   
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Exhibit 4.2
 
 

VERSUS SYSTEMS INC.
 

TO
 

_____________________________________, Trustee
 

Form of Indenture
 

Dated as of ____________ ___, 20___
 

SUBORDINATED DEBT SECURITIES
 
 

 

 

 
CERTAIN SECTIONS OF THIS INDENTURE RELATING

TO SECTIONS 3.10 THROUGH 3.18, INCLUSIVE,
OF THE TRUST INDENTURE ACT OF 1939:

 
TRUST INDENTURE

ACT SECTION  
INDENTURE

SECTION
   

ss. 3.10(a)(1)  6.09
    
 (a)(2)  6.09
    
 (a)(3)  Not Applicable
    
 (a)(4)  Not Applicable
    
 (b)  6.08
    
   6.10
    

ss. 3.11(a)  6.13
    
 (b)  6.13
    

ss. 3.12(a)  7.01
    
   7.02
    
 (b)  7.02
    
 (c)  7.02
    

ss. 3.13(a)  7.03
    
 (b)  7.03
    
 (c)  7.03
    
 (d)  7.04
    

ss. 3.14(a)  1.01
    
 (a)(4)  10.04
    
 (b)  Not Applicable
    
 (c)(1)  1.02
    
 (c)(2)  1.02
    
 (c)(3)  Not Applicable
    
 (d)  Not Applicable
    
 (e)  1.02
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ss. 3.15(a)  6.01



    
 (b)  6.02
    
 (c)  6.01
    
 (d)  6.01
    
 (e)  5.14
    

ss. 3.16(a)  1.01
    
 (a)(1)(A)  5.02
    
   5.12
    
 (a)(1)(B)  5.13
    
 (a)(2)  Not Applicable
    
 (b)  5.08
    
 (c)  1.04
    

ss. 3.17(a)(1)  5.03
    
 (a)(2)  5.04
    
 (b)  10.03
    

ss. 3.18(a)  1.07
 
NOTE: This reconciliation and tie shall not, for any purpose, be deemed to be a part of the Indenture.
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INDENTURE, dated as of ___, 20___between Versus Systems Inc., a corporation incorporated under the laws of the province of British Columbia, Canada (herein

called the “Company”), having its principal office at #1558 West Hastings Street, Vancouver, British Columbia, V6G 3J4, and _____________________________, as Trustee
(herein called the “Trustee”).

 
RECITALS OF THE COMPANY

 
The Company has duly authorized the execution and delivery of this Indenture to provide for the issuance from time to time of its unsecured subordinated debentures,

notes or other evidences of indebtedness (herein called the “Securities”), to be issued in one or more series as in this Indenture provided.
 
All things necessary to make this Indenture a valid agreement of the Company, in accordance with its terms, have been done.
 

NOW, THEREFORE, THIS INDENTURE WITNESSETH:
 

For and in consideration of the premises and the purchase of the Securities by the Holders thereof, it is mutually agreed, for the equal and proportionate benefit of all
Holders of the Securities or of series thereof, as follows:

 
ARTICLE ONE

 
DEFINITIONS AND OTHER PROVISIONS OF GENERAL APPLICATION

 
Section 1.01. Definitions.
 

For all purposes of this Indenture, except as otherwise expressly provided or unless the context otherwise requires:
 

(1) the terms defined in this Article have the meanings assigned to them in this Article and include the plural as well as the singular;
 
(2) all other terms used herein which are defined in the Trust Indenture Act, either directly or by reference therein, have the meanings assigned to them

therein;
 
(3) all accounting terms not otherwise defined herein have the meanings assigned to them in accordance with generally accepted accounting principles, and,

except as otherwise herein expressly provided, the term “generally accepted accounting principles” with respect to any computation required or permitted hereunder shall mean



such accounting principles as are generally accepted at the date of such computation;
 
(4) unless the context otherwise requires, any reference to an “Article” or a “Section” refers to an Article or a Section, as the case may be, of this Indenture;

and
 
(5) the words “herein”, “hereof” and “hereunder” and other words of similar import refer to this Indenture as a whole and not to any particular Article,

Section or other subdivision.
 

“Act”, when used with respect to any Holder, has the meaning specified in Section 1.04.
 
“Affiliate” of any specified Person means any other Person directly or indirectly controlling or controlled by or under direct or indirect common control with such

specified Person. For the purposes of this definition, “control” when used with respect to any specified Person means the power to direct the management and policies of such
Person, directly or indirectly, whether through the ownership of voting securities, by contract or otherwise; and the terms “controlling” and “controlled” have meanings
correlative to the foregoing.

 
“Authenticating Agent” means any Person authorized by the Trustee pursuant to Section 6.14 to act on behalf of the Trustee to authenticate Securities of one or more

series.
 

 

 

 
“Bank” means (i) any institution which accepts deposits that the depositor has a legal right to withdraw on demand and engages in the business of making commercial

loans, and (ii) any trust company.
 
“Board of Directors” means either the board of directors of the Company or any duly authorized committee of that board.
 
“Board Resolution” means a copy of a resolution certified by the Secretary or an Assistant Secretary of the Company to have been duly adopted by the Board of

Directors and to be in full force and effect on the date of such certification, and delivered to the Trustee.
 
“Business Day”, when used with respect to any Place of Payment, means each Monday, Tuesday, Wednesday, Thursday and Friday which is not a day on which

banking institutions in that Place of Payment are authorized or obligated by law or executive order to close.
 
“Commission” means the Securities and Exchange Commission, from time to time constituted, created under the Exchange Act, or, if at any time after the execution of

this instrument such Commission is not existing and performing the duties now assigned to it under the Trust Indenture Act, then the body performing such duties at such time.
 
“Common Shares” includes any stock of any class of the Company that has no preference in respect of dividends or of amounts payable in the event of any voluntary

or involuntary liquidation, dissolution or winding-up of the Company and that is not subject to redemption by the Company. However, subject to the provisions of Section
15.12, shares issuable on conversion of Securities shall include only shares of the class designated as Common Shares of the Company at the date of this instrument or shares of
any class or classes resulting from any reclassification or reclassifications thereof and that have no preference in respect of dividends or of amounts payable in the event of any
voluntary or involuntary liquidation, dissolution or winding-up of the Company and that are not subject to redemption by the Company; provided that if at any time there shall
be more than one such resulting class, the shares of each such class then so issuable shall be substantially in the proportion that the total number of shares of such class resulting
from all such reclassifications bears to the total number of shares of all such classes resulting from all such reclassifications.

 
“Company” means the Person named as the “Company” in the first paragraph of this instrument until a successor Person shall have become such pursuant to the

applicable provisions of this Indenture, and thereafter “Company” shall mean such successor Person.
 
“Company Request” or “Company Order” means a written request or order signed in the name of the Company by its Chairman of the Board, its President or a Vice

President, and by its Chief Financial Officer, Treasurer, an Assistant Treasurer, its Secretary or an Assistant Secretary, and delivered to the Trustee.
 
“Corporate Trust Office” means the office of the Trustee at which at any particular time its corporate trust business shall be principally administered, which office at

the date of the execution of this instrument is located at _____________________________________, Attention: _________________________, or such other address as the
Trustee may designate from time to time by notice to the Company, or the principal corporate trust office of any successor Trustee (or such other address as such successor
Trustee may designate from time to time by notice to the Company).

 
“corporation” means a corporation, association, company, joint-stock company or business trust.
 
“Covenant Defeasance” has the meaning specified in Section 13.03.
 
“Default” has the meaning specified in Section 5.03.
 
“Defaulted Interest” has the meaning specified in Section 3.07.
 
“Defeasance” has the meaning specified in Section 13.02.
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“Depositary” means, unless otherwise specified by the Company pursuant to Sections 2.06 or 3.01, with respect to Securities of any series issuable or issued in whole

or in part in the form of one or more Global Securities, The Depository Trust Company, New York, New York, or any successor thereto registered under the Exchange Act, or
other applicable statue or regulation.

 
“Entitled Persons” means any Person entitled to payment pursuant to the terms of “Other Financial Obligations.”
 
“Event of Default” has the meaning specified in Section 5.01.
 
“Excess Proceeds” has the meaning specified in Section 14.15(c).
 
“Exchange Act” means the Securities Exchange Act of 1934 and any statute successor thereto, in each case as amended from time to time.
 



“Expiration Date” has the meaning specified in Section 1.04.
 
“Final Conversion Date”, when used with respect to any Security, means the last day on which such Security shall be convertible into Common Shares.
 
“Foreign Government Obligations” has the meaning specified in Section 13.04.
 
“Global Security” means a Security that evidences all or part of the Securities of any series which is executed by the Company and authenticated and delivered by the

Trustee to the Depository or pursuant to the Depository’s instruction, all in accordance with this Indenture and pursuant to a Company Order, which shall be registered as to
principal and interest in the name of the Depository or its nomine.

 
“Holder” means a Person in whose name a Security is registered in the Security Register.
 
“Indenture” means this instrument as originally executed and as it may from time to time be supplemented or amended by one or more indentures supplemental hereto

entered into pursuant to the applicable provisions hereof, including, for all purposes of this instrument and any such supplemental indenture, the provisions of the Trust
Indenture Act that are deemed to be a part of and govern this instrument and any such supplemental indenture, respectively. The term “Indenture” shall also include the terms of
particular series of Securities established as contemplated by Section 3.01.

 
“Initial Conversion Date”, when used with respect to any Security, means the first day on which such Security shall be convertible into Common Shares.
 
“Initial Conversion Price”, when used with respect to any Security, means the price at which the Common Shares shall be delivered upon conversion of such Security,

prior to any adjustment of such price as provided herein.
 
“Interest”, when used with respect to an Original Issue Discount Security which by its terms bears interest only after Maturity, means interest payable after Maturity.
 
“Interest Payment Date”, when used with respect to any Security, means the Stated Maturity of an installment of interest on such Security.
 
“Investment Company Act” means the Investment Company Act of 1940 and any statute successor thereto, in each case as amended from time to time.
 
“Junior Securities” has the meaning specified in Section 14.16.
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“Maturity”, when used with respect to any Security, means the date on which the principal of such Security or an installment of principal becomes due and payable as

therein or herein provided, whether at the Stated Maturity or by declaration of acceleration, call for redemption or otherwise.
 
“Officers’ Certificate” means a certificate signed by the Chairman of the Board, the President or a Vice President, and by the Chief Financial Officer, Treasurer, an

Assistant Treasurer, the Secretary or an Assistant Secretary, of the Company, and delivered to the Trustee. One of the officers signing an Officers’ Certificate given pursuant to
Section 10.04 shall be the principal executive, financial or accounting officer of the Company.

 
“Opinion of Counsel” means a written opinion of counsel, who may be counsel for the Company, and who shall be reasonably acceptable to the Trustee.
 
“Original Issue Discount Security” means any Security which provides for an amount less than the principal amount thereof to be due and payable upon a declaration

of acceleration of the Maturity thereof pursuant to Section 5.02.
 
“Other Financial Obligations” means, unless otherwise determined with respect to any series of Securities pursuant to Section 3.01, whether outstanding on the date of

the Indenture or thereafter created, incurred or assumed, all obligations of the Company to make payment pursuant to the terms of financial instruments such as (i) securities
contracts and foreign currency exchange contracts, (ii) derivative instruments, such as swap agreements (including interest rate and currency and foreign exchange rate swap
agreements), cap agreements, floor agreements, collar agreements, interest rate agreements, foreign exchange rate agreements, options, commodity futures contracts and
commodity options contracts and (iii) financial instruments similar to those set forth in (i) or (ii) above; provided, however, that Other Financial Obligations shall not include
(A) obligations on account of Senior Indebtedness and (B) obligations on account of indebtedness for money borrowed ranking pari passu with or subordinate to the Securities.

 
“Outstanding”, when used with respect to Securities, means, as of the date of determination, all Securities theretofore authenticated and delivered under this Indenture,

except:
 

(1) Securities theretofore cancelled by the Trustee or delivered to the Trustee for cancellation;
 
(2) Securities for whose payment or redemption money in the necessary amount has been theretofore deposited with the Trustee or any Paying Agent (other

than the Company) in trust or set aside and segregated in trust by the Company (if the Company shall act as its own Paying Agent) for the Holders of such Securities; provided
that, if such Securities are to be redeemed, notice of such redemption has been duly given pursuant to this Indenture or provision therefor satisfactory to the Trustee has been
made;

 
(3) Securities as to which Defeasance has been effected pursuant to Section 13.02; and
 
(4) Securities which have been paid pursuant to Section 3.06 or in exchange for or in lieu of which other Securities have been authenticated and delivered

pursuant to this Indenture, other than any such Securities in respect of which there shall have been presented to the Trustee proof satisfactory to it that such Securities are held by
a bona fide purchaser in whose hands such Securities are valid obligations of the Company; provided, however, that in determining whether the Holders of the requisite principal
amount of the Outstanding Securities have given, made or taken any request, demand, authorization, direction, notice, consent, waiver or other action hereunder as of any date,
(A) the principal amount of an Original Issue Discount Security which shall be deemed to be Outstanding shall be the amount of the principal thereof which would be due and
payable as of such date upon acceleration of the Maturity thereof to such date pursuant to Section 5.02, (B) if, as of such date, the principal amount payable at the Stated
Maturity of a

 
Security is not determinable, the principal amount of such Security which shall be deemed to be Outstanding shall be the amount as specified or determined as

contemplated by Section 3.01, (C) the principal amount of a Security denominated in one or more foreign currencies or currency units which shall be deemed to be Outstanding
shall be the U.S. dollar equivalent, determined as of such date in the manner provided as contemplated by Section 3.01, of the principal amount of such Security (or, in the case
of a Security described in Clause (A) or (B) above, of the amount determined as provided in such Clause), and (D) Securities owned by the Company or any other obligor upon
the Securities or any Affiliate of the Company or of such other obligor shall be disregarded and deemed not to be Outstanding, except that, in determining whether the Trustee
shall be protected in relying upon any such request, demand, authorization, direction, notice, consent, waiver or other action, only Securities which a Responsible Officer of the
Trustee actually knows to be so owned shall be so disregarded. Securities so owned which have been pledged in good faith may be regarded as Outstanding if the pledgee
establishes to the satisfaction of the Trustee the pledgee’s right so to act with respect to such Securities and that the pledgee is not the Company or any other obligor upon the
Securities or any Affiliate of the Company or of such other obligor.
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“Paying Agent” means any Person authorized by the Company to pay the principal of or any premium or interest on any Securities on behalf of the Company.
 
“Person” means any individual, corporation, partnership, joint venture, trust, unincorporated organization or government or any agency or political subdivision thereof.
 
“Place of Payment”, when used with respect to the Securities of any series, means the place or places where the principal of and any premium and interest on the

Securities of that series are payable as specified as contemplated by Section 3.01.
 
“Predecessor Security” of any particular Security means every previous Security evidencing all or a portion of the same debt as that evidenced by such particular

Security; and, for the purposes of this definition, any Security authenticated and delivered under Section 3.06 in exchange for or in lieu of a mutilated, destroyed, lost or stolen
Security shall be deemed to evidence the same debt as the mutilated, destroyed, lost or stolen Security.

 
“Redemption Date”, when used with respect to any Security to be redeemed, means the date fixed for such redemption by or pursuant to this Indenture.
 
“Redemption Price”, when used with respect to any Security to be redeemed, means the price at which it is to be redeemed pursuant to this Indenture.
 
“Regular Record Date” for the interest payable on any Interest Payment Date on the Securities of any series means the date specified for that purpose as contemplated

by Section 3.01.
 
“Responsible Officer”, when used with respect to the Trustee, means any trust officer or assistant trust officer or any other officer in the corporate trust department of

the Trustee having direct responsibility for the administration of this Indenture and also means, with respect to a particular corporate trust matter, any other officer to whom such
matter is referred because of his knowledge of and familiarity with the particular subject.

 
“Securities” has the meaning stated in the first recital of this Indenture and more particularly means any Securities authenticated and delivered under this Indenture.
 
“Securities Act” means the Securities Act of 1933 and any statute successor thereto, in each case as amended from time to time.
 
“Security Register” and “Security Registrar” have the respective meanings specified in Section 3.05.
 
“Senior Indebtedness” means the principal of (and premium, if any) and interest on (a) all indebtedness of the Company (including indebtedness of others guaranteed

by the Company), other than the Securities, which is (i) for money borrowed or (ii) evidenced by a note or similar instrument given in connection with the acquisition of any
businesses, properties or assets of any kind, and (b) amendments, renewals, extensions, modifications or refundings of any such indebtedness, unless in any case in the
instrument creating or evidencing any such indebtedness or pursuant to which the same is outstanding it is provided that such indebtedness is not superior in right of payment to
the Securities or is to rank pari passu with or subordinate to the Securities.
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“Special Record Date” for the payment of any Defaulted Interest means a date fixed by the Trustee pursuant to Section 3.07.
 
“Stated Maturity”, when used with respect to any Security or any installment of principal thereof or interest thereon, means the date specified in such Security as the

fixed date on which the principal of such Security or such installment of principal or interest is due and payable.
 
“Subsidiary” means a corporation more than 50% of the outstanding voting stock of which is owned, directly or indirectly, by the Company or by one or more other

Subsidiaries, or by the Company and one or more other Subsidiaries. For the purposes of this definition, “voting stock” means stock which ordinarily has voting power for the
election of directors, whether at all times or only so long as no senior class of stock has such voting power by reason of any contingency.

 
“Trust Indenture Act” means the Trust Indenture Act of 1939 as in force at the date as of which this instrument was executed; provided, however, that in the event the

Trust Indenture Act of 1939 is amended after such date, “Trust Indenture Act” means, to the extent required by any such amendment, the Trust Indenture Act of 1939 as so
amended.

 
“Trustee” means the Person named as the “Trustee” in the first paragraph of this instrument until a successor Trustee shall have become such pursuant to the applicable

provisions of this Indenture, and thereafter “Trustee” shall mean or include each Person who is then a Trustee hereunder, and if at any time there is more than one such Person,
“Trustee” as used with respect to the Securities of any series shall mean the Trustee with respect to Securities of that series.

 
“U.S. Government Obligation” has the meaning specified in Section 13.04.
 
“Vice President”, when used with respect to the Company or the Trustee, means any vice president, whether or not designated by a number or a word or words added

before or after the title “vice president”.
 

Section 1.02. Compliance Certificates and Opinions.
 

Upon any application or request by the Company to the Trustee to take any action under any provision of this Indenture, the Company shall furnish to the Trustee such
certificates and opinions as may be required under the Trust Indenture Act. Each such certificate or opinion shall be given in the form of an Officers’ Certificate, if to be given
by an officer of the Company, or an Opinion of Counsel, if to be given by counsel, and shall comply with the requirements of the Trust Indenture Act and any other
requirements set forth in this Indenture.

 
Every certificate or opinion with respect to compliance with a condition or covenant provided for in this Indenture (except for certificates provided for in Section 10.04)

shall include:
 

(1) a statement that each individual signing such certificate or opinion has read such covenant or condition and the definitions herein relating thereto;
 
(2) a brief statement as to the nature and scope of the examination or investigation upon which the statements or opinions contained in such certificate or

opinion are based;
 
(3) a statement that, in the opinion of each such individual, such individual has made such examination or investigation as is necessary to enable such

individual to express an informed opinion as to whether or not such covenant or condition has been complied with; and
 



(4) a statement as to whether, in the opinion of each such individual, such condition or covenant has been complied with.
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Section 1.03. Form of Documents Delivered to Trustee.
 

In any case where several matters are required to be certified by, or covered by an opinion of, any specified Person, it is not necessary that all such matters be certified
by, or covered by the opinion of, only one such Person, or that they be so certified or covered by only one document, but one such Person may certify or give an opinion with
respect to some matters and one or more other such Persons as to other matters, and any such Person may certify or give an opinion as to such matters in one or several
documents.

 
Any certificate or opinion of an officer of the Company may be based, insofar as it relates to legal matters, upon a certificate or opinion of, or representations by,

counsel, unless such officer knows, or in the exercise of reasonable care should know, that the certificate or opinion or representations with respect to the matters upon which his
certificate or opinion is based are erroneous. Any such certificate or opinion of counsel may be based, insofar as it relates to factual matters, upon a certificate or opinion of, or
representations by, an officer or officers of the Company stating that the information with respect to such factual matters is in the possession

 
of the Company, unless such counsel knows, or in the exercise of reasonable care should know, that the certificate or opinion or representations with respect to such

matters are erroneous.
 
Where any Person is required to make, give or execute two or more applications, requests, consents, certificates, statements, opinions or other instruments under this

Indenture, they may, but need not, be consolidated and form one instrument.
 

Section 1.04. Acts of Holders; Record Dates.
 

(a) Any request, demand, authorization, direction, notice, consent, waiver or other action provided or permitted by this Indenture to be given, made or taken by Holders
may be embodied in and evidenced by one or more instruments of substantially similar tenor signed by such Holders in person or by agent duly appointed in writing; and, except
as herein otherwise expressly provided, such action shall become effective when such instrument or instruments are delivered to a Responsible Officer of the Trustee and,
where it is hereby expressly required, to the Company. Such instrument or instruments (and the action embodied therein and evidenced thereby) are herein sometimes referred
to as the “Act” of the Holders signing such instrument or instruments. Proof of execution of any such instrument or of a writing appointing any such agent shall be sufficient for
any purpose of this Indenture and (subject to Section 6.01) conclusive in favor of the Trustee and the Company, if made in the manner provided in this Section.

 
(b) The fact and date of the execution by any Person of any such instrument or writing may be proved by the affidavit of a witness of such execution or by a certificate

of a notary public or other officer authorized by law to take acknowledgments of deeds, certifying that the individual signing such instrument or writing acknowledged to him
the execution thereof. Where such execution is by a signer acting in a capacity other than his individual capacity, such certificate or affidavit shall also constitute sufficient
proof of his authority. The fact and date of the execution of any such instrument or writing, or the authority of the Person executing the same, may also be proved in any other
manner which the Trustee deems sufficient.

 
(c) The ownership of Securities shall be proved by the Security Register.
 
(d) Any request, demand, authorization, direction, notice, consent, waiver or other Act of the Holder of any Security shall bind every future Holder of the same

Security and the Holder of every Security issued upon the registration of transfer thereof or in exchange therefor or in lieu thereof in respect of anything done, omitted or
suffered to be done by the Trustee or the Company in reliance thereon, whether or not notation of such action is made upon such Security.

 
(e) The Company may set any day as a record date for the purpose of determining the Holders of Outstanding Securities of any series entitled to give, make or take any

request, demand, authorization, direction, notice, consent, waiver or other action provided or permitted by this Indenture to be given, made or taken by Holders of Securities of
such series, provided that the Company may not set a record date for, and the provisions of this paragraph shall not apply with respect to, the giving or making of any notice,
declaration, request or direction referred to in the next paragraph. If any record date is set pursuant to this paragraph, the Holders of Outstanding Securities of the relevant series
on such record date, and no other Holders, shall be entitled to take the relevant action, whether or not such Holders remain Holders after such record date; provided that no such
action shall be effective hereunder unless taken on or prior to the applicable Expiration Date by Holders of the requisite principal amount of Outstanding Securities of such
series on such record date. Nothing in this paragraph shall be construed to prevent the Company from setting a new record date for any action for which a record date has
previously been set pursuant to this paragraph (whereupon the record date previously set shall automatically and with no action by any Person be cancelled and of no effect),
and nothing in this paragraph shall be construed to render ineffective any action taken by Holders of the requisite principal amount of Outstanding Securities of the relevant
series on the date such action is taken. Promptly after any record date is set pursuant to this paragraph, the Company, at its own expense, shall cause notice of such record date,
the proposed action by Holders and the applicable Expiration Date to be given to the Trustee in writing and to each Holder of Securities of the relevant series in the manner set
forth in Section 1.06.
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(f) The Trustee may set any day as a record date for the purpose of determining the Holders of Outstanding Securities of any series entitled to join in the giving or

making of (i) any notice of Default or Event of Default, (ii) any declaration of acceleration referred to in Section 5.02, (iii) any request to institute proceedings referred to in
Section 5.07(2) or (iv) any direction referred to in Section 5.12, in each case with respect to Securities of such series. If any record date is set pursuant to this paragraph, the
Holders of Outstanding Securities of such series on such record date, and no other Holders, shall be entitled to join in such notice, declaration, request or direction, whether or
not such Holders remain Holders after such record date; provided that no such action shall be effective hereunder unless taken on or prior to the applicable Expiration Date by
Holders of the requisite principal amount of Outstanding Securities of such series on such record date. Nothing in this paragraph shall be construed to prevent the Trustee from
setting a new record date for any action for which a record date has previously been set pursuant to this paragraph (whereupon the record date previously set shall automatically
and with no action by any Person be cancelled and of no effect), and nothing in this paragraph shall be construed to render ineffective any action taken by Holders of the
requisite principal amount of Outstanding Securities of the relevant series on the date such action is taken. Promptly after any record date is set pursuant to this paragraph, the
Trustee, at the Company’s expense, shall cause notice of such record date, the proposed action by Holders and the applicable Expiration Date to be given to the Company in
writing and to each Holder of Securities of the relevant series in the manner set forth in Section 1.06.

 
(g) With respect to any record date set pursuant to this Section, the party hereto which sets such record dates may designate any day as the “Expiration Date” and from

time to time may change the Expiration Date to any earlier or later day; provided that no such change shall be effective unless notice of the proposed new Expiration Date is
given to the other party hereto in writing, and to each Holder of Securities of the relevant series in the manner set forth in Section 1.06, on or prior to the existing Expiration
Date. If an Expiration Date is not designated with respect to any record date set pursuant to this Section, the party hereto which set such record date shall be deemed to have
initially designated the 90th day after such record date as the Expiration Date with respect thereto, subject to its right to change the Expiration Date as provided in this
paragraph. Notwithstanding the foregoing, no Expiration Date shall be later than the 90th day after the applicable record date.

 



(h) Without limiting the foregoing, a Holder entitled hereunder to take any action hereunder with regard to any particular Security may do so with regard to all or any
part of the principal amount of such Security or by one or more duly appointed agents each of which may do so pursuant to such appointment with regard to all or any part of
such principal amount.

 
Section 1.05. Notices, Etc., to Trustee and Company.
 

Any request, demand, authorization, direction, notice, consent, waiver or Act of Holders or other document provided or permitted by this Indenture to be made upon,
given or furnished to, or filed with,

 
(1) the Trustee by any Holder or by the Company shall be sufficient for every purpose hereunder if made, given, furnished or filed in writing to or with a

Responsible Officer of the Trustee at its Corporate Trust Office, or
 
(2) the Company by the Trustee or by any Holder shall be sufficient for every purpose hereunder (unless otherwise herein expressly provided) if in writing

and mailed, first-class postage prepaid, to the Company addressed to it at the address of its principal office specified in the first paragraph of this instrument or at any other
address previously furnished in writing to the Trustee by the Company.
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Section 1.06. Notice to Holders; Waiver.
 

Where this Indenture provides for notice to Holders of any event, such notice shall be sufficiently given (unless otherwise herein expressly provided) if in writing and
mailed, first-class postage prepaid, to each Holder affected by such event, at his address as it appears in the Security Register, not later than the latest date (if any), and not
earlier than the earliest date (if any), prescribed for the giving of such notice. In any case where notice to Holders is given by mail, neither the failure to mail such notice, nor
any defect in any notice so mailed, to any particular Holder shall affect the sufficiency of such notice with respect to other Holders. Where this Indenture provides for notice in
any manner, such notice may be waived in writing by the Person entitled to receive such notice, either before or after the event, and such waiver shall be the equivalent of such
notice. Waivers of notice by Holders shall be filed with the Trustee, but such filing shall not be a condition precedent to the validity of any action taken in reliance upon such
waiver.

 
In case by reason of the suspension of regular mail service or by reason of any other cause it shall be impracticable to give such notice by mail, then such notification

as shall be made with the approval of the Trustee shall constitute a sufficient notification for every purpose hereunder.
 

Section 1.07. Conflict with Trust Indenture Act.
 

If any provision hereof limits, qualifies or conflicts with a provision of the Trust Indenture Act which is required under such Act to be a part of and govern this
Indenture, the latter provision shall control. If any provision of this Indenture modifies or excludes any provision of the Trust Indenture Act which may be so modified or
excluded, the latter provision shall be deemed to apply to this Indenture as so modified or to be excluded, as the case may be.

 
Section 1.08. Effect of Headings and Table of Contents.
 

The Article and Section headings herein and the Table of Contents are for convenience only and shall not affect the construction hereof.
 

Section 1.09. Successors and Assigns.
 

All covenants and agreements in this Indenture by the Company shall bind its successors and assigns, whether so expressed or not.
 

Section 1.10. Separability Clause.
 

In case any provision in this Indenture or in the Securities shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions
shall not in any way be affected or impaired thereby.

 
Section 1.11. Benefits of Indenture.
 

Nothing in this Indenture or in the Securities, express or implied, shall give to any Person, other than the parties hereto and their successors hereunder, the holders of
Senior Indebtedness subject to Section 14.15, Entitled Persons in respect of Other Financial Obligations and the Holders, any benefit or any legal or equitable right, remedy or
claim under this Indenture.

 
Section 1.12. Governing Law; Waiver of Trial by Jury.
 

This Indenture and the Securities shall be governed by and construed in accordance with the law of the State of New York. This Indenture is subject to the provisions
of the Trust Indenture Act that are required or deemed to be part of this Indenture and shall, to the extent applicable, be governed by such provision.

 
EACH OF THE COMPANY AND THE TRUSTEE, AND EACH HOLDER OF A SECURITY BY ITS ACCEPTANCE THEREOF, HEREBY IRREVOCABLY WAIVES,
TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY AND ALL RIGHT IT MAY HAVE TO TRIAL BY JURY IN ANY LEGAL PROCEEDING
DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS INDENTURE, THE SECURITIES OR THE TRANSACTIONS CONTEMPLATED HEREBY
OR THEREBY.
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Section 1.13. Legal Holidays.
 

In any case where any Interest Payment Date, Redemption Date or Stated Maturity of any Security or the last date on which a Holder has the right to convert his
Securities shall not be a Business Day at any Place of Payment, then (notwithstanding any other provision of this Indenture or of the Securities (other than a provision of any
Security which specifically states that such provision shall apply in lieu of this Section)) payment of interest or principal (and premium, if any) or conversion of the Securities
need not be made at such Place of Payment on such date, but may be made on the next succeeding Business Day at such Place of Payment with the same force and effect as if
made on the Interest Payment Date or Redemption Date, or at the Stated Maturity, or on such last day for conversion, provided that no interest shall accrue with respect to such
payment for the period from and after such Interest Payment Date, Redemption Date or Stated Maturity, as the case may be.

 



ARTICLE TWO
 

SECURITY FORMS
 

Section 2.01. Forms Generally.
 

The Securities of each series shall be in substantially the form set forth in this Article, or in such other form as shall be established by or pursuant to a Board
Resolution or in one or more indentures supplemental hereto, in each case with such appropriate insertions, omissions, substitutions and other variations as are required or
permitted by this Indenture, and may have such letters, numbers or other marks of identification and such legends or endorsements placed thereon as may be required to comply
with the rules of any securities exchange or Depositary therefor or as may, consistently herewith, be determined by the officers executing such Securities, as evidenced by their
execution thereof. If the form of Securities of any series is established by action taken pursuant to a Board Resolution, a copy of an appropriate record of such action shall be
certified by the Secretary or an Assistant Secretary of the Company and delivered to the Trustee at or prior to the delivery of the Company Order contemplated by Section 3.03
for the authentication and delivery of such Securities.

 
The definitive Securities shall be printed, lithographed or engraved on steel engraved borders or may be produced in any other manner, all as determined by the

officers executing such Securities, as evidenced by their execution of such Securities.
 

Section 2.02. Form of Face of Security.
 

[If the Security is an Original Issue Discount Security, insert - FOR PURPOSES OF SECTION 1273 OF THE UNITED STATES INTERNAL REVENUE CODE OF
1986, AS AMENDED, THE ISSUE PRICE OF THIS SECURITY IS ___% OF ITS PRINCIPAL AMOUNT AND THE ISSUE DATE IS.]

 
[Insert any additional legends required by the Internal Revenue Code and the regulations thereunder.] THIS NOTE IS NOT A SAVINGS ACCOUNT OR DEPOSIT

AND IS NOT INSURED BY THE ISSUER, ANY OF THE ISSUER’S AFFILIATES, THE FEDERAL DEPOSIT INSURANCE CORPORATION, THE DEPOSIT
INSURANCE FUND, OR ANY OTHER FEDERAL GOVERNMENTAL AGENCY.
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VERSUS SYSTEMS INC.

 
CUSIP No. _____________

 
No._____________  $_____________

 
Versus Systems Inc., a corporation incorporated under the laws of the province of British Columbia, Canada (herein called the “Company”, which term includes any

successor Person under the Indenture hereinafter referred to), for value received, hereby promises to pay to , or registered assigns, the principal sum of Dollars on [if the Security
is to bear interest prior to Maturity, insert - , and to pay interest thereon from or from the most recent Interest Payment Date to which interest has been paid or duly provided
for, semi-annually on and in each year, commencing at the rate of ___% per annum, until the principal hereof is paid or made available for payment. The interest so payable, and
punctually paid or duly provided for, on any Interest Payment Date will, as provided in such Indenture, be paid to the Person in whose name this Security (or one or more
Predecessor Securities) is registered at the close of business on the Regular Record Date for such interest, which shall be the or (whether or not a Business Day), as the case may
be, next preceding such Interest Payment Date. Any such interest not so punctually paid or duly provided for will forthwith cease to be payable to the Holder on such Regular
Record Date and may either be paid to the Person in whose name this Security (or one or more Predecessor Securities) is registered at the close of business on a Special Record
Date for the payment of such Defaulted Interest to be fixed by the Trustee, notice whereof shall be given to Holders of Securities of this series not less than 10 days prior to such
Special Record Date, or be paid at any time in any other lawful manner not inconsistent with the requirements of any securities exchange on which the Securities of this series
may be listed, and upon such notice as may be required by such exchange, all as more fully provided in said Indenture].

 
[If the Security is not to bear interest prior to Maturity, insert - The principal of this Security shall not bear interest except in the case of a default in the payment of

principal upon acceleration, upon redemption or at Stated Maturity and in such case the overdue principal and any overdue premium shall bear interest at the rate of ___% per
annum (to the extent that the payment of such interest shall be legally enforceable), from the dates such amounts are due until they are paid or made available for payment.
Interest on any overdue principal or premium shall be payable on demand.]

 
Payment of the principal of (and premium, if any) and [if applicable, insert - any such] interest on this Security will be made at the office or agency of the Company

maintained for that purpose in [insert applicable Place of Payment] in such coin or currency of the United States of America as at the time of payment is legal tender for
payment of public and private debts [if applicable, insert - ; provided, however, that at the option of the Company payment of interest may be made by check mailed to the
address of the Person entitled thereto as such address shall appear in the Security Register].

 
[Interest on this Security shall be computed on the basis of a 360-day year of twelve 30-day months.]
 
Reference is hereby made to the further provisions of this Security set forth on the reverse hereof, which further provisions shall for all purposes have the same effect

as if set forth at this place.
 
Unless the certificate of authentication hereon has been executed by the Trustee referred to on the reverse hereof by manual signature, this Security shall not be entitled

to any benefit under the Indenture or be valid or obligatory for any purpose.
 
IN WITNESS WHEREOF, the Company has caused this instrument to be duly executed.
 

Dated:_______________________________________
 

VERSUS SYSTEMS INC.
 
By:
 
Attest:
 
Section 2.03. Form of Reverse of Security.
 

This Security is one of a duly authorized issue of securities of the Company (herein called the “Securities”), issued and to be issued in one or more series under an
Indenture, dated as of _____________ (herein called the “Indenture”, which term shall have the meaning assigned to it in such instrument), between the Company and
________________________________________ (herein called the “Trustee”, which term includes any successor trustee under the Indenture), and reference is hereby made to
the Indenture for a statement of the respective rights, limitations of rights, duties and immunities thereunder of the Company, the Trustee and the Holders of the Securities and of
the terms upon which the Securities are, and are to be, authenticated and delivered. This Security is one of the series designated on the face hereof [, limited in aggregate



principal amount to [$]_____________ ].
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[If applicable, insert - The Securities of this series are subject to redemption upon not less than 30 days’ notice by mail, [if applicable, insert - (1)

on__________________________ in any year commencing with the year ___and ending with the year ___through operation of the sinking fund for this series at a Redemption
Price equal to 100% of the principal amount, and (2)] at any time [if applicable, insert - on or after__________________________ , ___], as a whole or in part, at the election of
the Company, at the following Redemption Prices (expressed as percentages of the principal amount): If redeemed [ if applicable, insert on or before
__________________________ , ___%, and if redeemed] during the 12-month period beginning _____________ of the years indicated,

 
Year  Redemption Price  Year  Redemption Price

 
and thereafter at a Redemption Price equal to___% of the principal amount, together in the case of any such redemption [if applicable, insert - (whether through operation of the
sinking fund or otherwise)] with accrued interest to the Redemption Date, but interest installments whose Stated Maturity is on or prior to such Redemption Date will be payable
to the Holders of such Securities, or one or more Predecessor Securities, of record at the close of business on the relevant Record Dates referred to on the face hereof, all as
provided in the Indenture.]
 

[If applicable, insert - Subject to and in compliance with the provisions of the Indenture, the Holder of this Security is entitled, at his option, at any time on or after the
opening of business on the Initial Conversion Date and on or before the close of business on the Final Conversion Date, or in case this Security or a portion hereof is called for
redemption, then in respect of this Security or such portion hereof until and including, but (unless the Company defaults in making the payment due upon redemption) not after,
the close of business on the Redemption Date, to convert this Security (or any portion of the principal amount hereof which is $1,000 or an integral multiple thereof), at the
principal amount hereof, or of such portion, into fully paid and non-assessable shares (calculated as to each conversion to the nearest 1/100 of a share) of Common Shares of the
Company at the Initial Conversion Price (or at the current adjusted conversion price if an adjustment has been made as provided in the Indenture) by surrender of this Security,
duly endorsed or assigned to the Company or in blank, to the Company at its office or agency in the Borough of Manhattan, The City of New York, accompanied by written
notice to the Company that the Holder hereof elects to convert this Security, or if less than the entire principal amount hereof is to be converted, the portion hereof to be
converted, and, in case such surrender shall be made during the period from the close of business on any Regular Record Date next preceding any Interest Payment Date (unless
this Security or the portion thereof being converted has been called for redemption on a Redemption Date within such period), also accompanied by payment in New York
Clearing House or other funds acceptable to the Company of an amount equal to the interest payable on such Interest Payment Date on the principal amount of this Security then
being converted. Subject to the aforesaid requirement for payment in the case of a conversion after the Regular Record Date next preceding any Interest Payment Date and on or
before such Interest Payment Date, to the right of the Holder of this Security (or any Predecessor Security) of record at such Regular Record Date to receive an installment of
interest (with certain exceptions provided in the Indenture), no payment or adjustment is to be made on conversion for interest accrued hereon or for dividends on the Common
Shares issued on conversion. No fractions of shares or scrip representing fractions of shares will be issued on conversion, but instead of any fractional interest the Company
shall pay a cash adjustment as provided in the Indenture. The conversion price is subject to adjustment as provided in the Indenture. In addition, the Indenture provides that in
case of certain consolidations or mergers to which the Company is a party or the transfer of substantially all of the assets of the Company, the Indenture shall be amended,
without the consent of any Holders of Securities, so that this Security, if then outstanding, will be convertible thereafter, during the period this Security shall be convertible as
specified above, only into the kind and amount of securities, cash and other property receivable upon the consolidation, merger or transfer by a holder of the number of shares of
Common Shares into which this Security might have been converted immediately prior to such consolidation, merger or transfer (assuming such holder of Common Shares
failed to exercise any rights of election and received per share the kind and amount received per share by a plurality of non-electing shares), assuming, if such consolidation,
merger or transfer is prior to the Initial Conversion Date, that is Security were convertible at the time of such consolidation, merger or transfer at the Initial Conversion Price
specified above as adjusted from the date of establishment of the Initial Conversion Price to such time pursuant to the Indenture.]
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[If applicable, insert - The Securities of this series are subject to redemption upon not less than 30 days’ notice by mail, (1) on in any year commencing with the year

and ending with the year ___through operation of the sinking fund for this series at the Redemption Prices for redemption through operation of the sinking fund (expressed as
percentages of the principal amount) set forth in the table below, and (2) at any time [ if applicable, insert - on or after .], as a whole or in part, at the election of the Company, at
the Redemption Prices for redemption otherwise than through operation of the sinking fund (expressed as percentages of the principal amount) set forth in the table below: If
redeemed during the 12-month period beginning of the years indicated,

 
  Redemption Price for Redemption  Redemption Price for Redemption
  Through Operation  Otherwise than Through Operation

Year  of the Sinking Fund  of the Sinking Fund
 
and thereafter at a Redemption Price equal to ___% of the principal amount, together in the case of any such redemption (whether through operation of the sinking fund or
otherwise) with accrued interest to the Redemption Date, but interest installments whose Stated Maturity is on or prior to such Redemption Date will be payable to the Holders
of such Securities, or one or more Predecessor Securities, of record at the close of business on the relevant Record Dates referred to on the face hereof, all as provided in the
Indenture.]
 

[If applicable, insert - Notwithstanding the foregoing, the Company may not, prior to ___, redeem any Securities of this series as contemplated by [if applicable, insert
- Clause (2) of] the preceding paragraph as a part of, or in anticipation of, any refunding operation by the application, directly or indirectly, of moneys borrowed having an
interest cost to the Company (calculated in accordance with generally accepted financial practice) of less than ___% per annum.]

 
[If applicable, insert - The sinking fund for this series provides for the redemption on _____________ in each year beginning with the year ___and ending with the

year ___of [if applicable, insert - not less than $_____________ (“mandatory sinking fund”) and not more than] $_____________ aggregate principal amount of Securities of
this series. Securities of this series acquired or redeemed by the Company otherwise than through [if applicable, insert - mandatory] sinking fund payments may be credited
against subsequent [if applicable, insert - mandatory] sinking fund payments otherwise required to be made [if applicable, insert - , in the inverse order in which they become
due].]

 
[If the Security is subject to redemption of any kind, insert - In the event of redemption of this Security in part only, a new Security or Securities of this series and of

like tenor for the unredeemed portion hereof will be issued in the name of the Holder hereof upon the cancellation hereof.]
 
The Company covenants and agrees, and each Holder of a Security, by his acceptance thereof, likewise covenants and agrees, that, to the extent and in the manner set

forth in Article Fourteen of the Indenture, the indebtedness represented by the Securities and the payment of principal of (and premium, if any) and interest on each and all of the
Securities are hereby expressly made subordinate and subject in right of payment to the prior payment in full of all Senior Indebtedness and Other Financial Obligations.

 
[If applicable, insert - The Indenture contains provisions for defeasance at any time of [the entire indebtedness of this Security] [or] [certain restrictive covenants and

Events of Default with respect to this Security] [, in each case] upon compliance with certain conditions set forth in the Indenture.]



 
[If the Security is not an Original Issue Discount Security, insert - If an Event of Default (defined in the Indenture as certain events involving the bankruptcy or

reorganization of the Company) with respect to Securities of this series shall occur and be continuing, the principal of the Securities of this series may be declared due and
payable in the manner and with the effect provided in the Indenture. There is no right of acceleration of the payment of principal of the Securities of this series upon a default in
the payment of [an installment of principal of (or premium, if any) or] interest on such Securities or in the performance of any covenant of the Company in the Indenture or in
such Securities.]
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[If the Security is an Original Issue Discount Security, insert - If an Event of Default (defined in the Indenture as certain events involving the bankruptcy or

reorganization of the Company) with respect to Securities of this series shall occur and be continuing, an amount of principal of the Securities of this series may be declared due
and payable in the manner and with the effect provided in the Indenture. Such amount shall be equal to - insert formula for determining the amount. Upon payment (i) of the
amount of principal so declared due and payable and (ii) of interest on any overdue principal and overdue interest (in each case to the extent that the payment of such interest
shall be legally enforceable), all of the Company’s obligations in respect of the payment of the principal of and interest, if any, on the Securities of this series shall terminate.
There is no right of acceleration of the payment of principal of the Securities of this series upon a default in the payment of [an installment of principal of (or premium, if any)
or] interest on such Securities or in the performance of any covenant of the Company in the Indenture or in such Securities.]

 
The Indenture permits, with certain exceptions as therein provided, the amendment thereof and the modification of the rights and obligations of the Company and the

rights of the Holders of the Securities of each series to be affected under the Indenture at any time by the Company and the Trustee with the consent of the Holders of a majority
in principal amount of the Securities at the time Outstanding of each series to be affected. The Indenture also contains provisions permitting the Holders of specified percentages
in principal amount of the Securities of each series at the time Outstanding, on behalf of the Holders of all Securities of such series, to waive compliance by the Company with
certain provisions of the Indenture and certain past defaults under the Indenture and their consequences. Any such consent or waiver by the Holder of this Security shall be
conclusive and binding upon such Holder and upon all future Holders of this Security and of any Security issued upon the registration of transfer hereof or in exchange herefor
or in lieu hereof, whether or not notation of such consent or waiver is made upon this Security.

 
No reference herein to the Indenture and no provision of this Security or of the Indenture shall alter or impair the obligation of the Company, which is absolute and

unconditional, to pay the principal of and any premium and interest on this Security at the times, place and rate, and in the coin or currency, herein prescribed. [If applicable,
insert - or to convert this Security as provided in the Indenture.]

 
As provided in the Indenture and subject to certain limitations therein set forth, the transfer of this Security is registrable in the Security Register, upon surrender of this

Security for registration of transfer at the office or agency of the Company in any place where the principal of and any premium and interest on this Security are payable, duly
endorsed by, or accompanied by a written instrument of transfer in form satisfactory to the Company and the Security Registrar duly executed by, the Holder hereof or his
attorney duly authorized in writing, and thereupon one or more new Securities of this series and of like tenor, of authorized denominations and for the same aggregate principal
amount, will be issued to the designated transferee or transferees.

 
The Securities of this series are issuable only in registered form without coupons in denominations of $_____________ and any integral multiple thereof. As provided

in the Indenture and subject to certain limitations therein set forth, Securities of this series are exchangeable for a like aggregate principal amount of Securities of this series and
of like tenor of a different authorized denomination, as requested by the Holder surrendering the same.

 
No service charge shall be made for any such registration of transfer or exchange, but the Company may require payment of a sum sufficient to cover any tax or other

governmental charge payable in connection therewith.
 
Prior to due presentment of this Security for registration of transfer, the Company, the Trustee and any agent of the Company or the Trustee may treat the Person in

whose name this Security is registered as the owner hereof for all purposes, whether or not this Security be overdue, and neither the Company, the Trustee nor any such agent
shall be affected by notice to the contrary.

 
All terms used in this Security which are defined in the Indenture shall have the meanings assigned to them in the Indenture.
 
This Security shall be governed by and construed in accordance with the law of the State of New York.
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Section 2.04. Form of Legend for Global Securities.
 

Unless otherwise specified as contemplated by Section 3.01 for the Securities evidenced thereby, every Global Security authenticated and delivered hereunder shall
bear a legend in substantially the following form:
 

[If the Security is a Global Security, insert - Unless this certificate is presented by an authorized representative of The Depository Trust Company, a New York
corporation (the “Depositary”), to the Company or its agent for registration of transfer, exchange or payment, and any certificate issued is registered in the name of Cede & Co.
or in such other name as is requested by an authorized representative of the Depositary, ANY TRANSFER, PLEDGE, OR OTHER USE HEREOF FOR VALUE OR
OTHERWISE BY OR TO ANY PERSON IS WRONGFUL inasmuch as the registered owner hereof, Cede & Co., has an interest herein.

 
UNLESS AND UNTIL IT IS EXCHANGED IN WHOLE OR IN PART FOR THE INDIVIDUAL SECURITIES REPRESENTED HEREBY, THIS GLOBAL

SECURITY MAY NOT BE TRANSFERRED EXCEPT AS A WHOLE BY THE DEPOSITARY TO A NOMINEE OF THE DEPOSITARY OR BY A NOMINEE OF THE
DEPOSITARY TO THE DEPOSITARY OR ANOTHER NOMINEE OF THE DEPOSITARY OR BY THE DEPOSITARY OR ANY SUCH NOMINEE TO A SUCCESSOR
DEPOSITARY OR A NOMINEE OF SUCH SUCCESSOR DEPOSITARY.]

 
Section 2.05. Form of Trustee’s Certificate of Authentication.
 

The Trustee’s certificates of authentication shall be in substantially the following form:
 
This is one of the Securities of the series designated therein referred to in the within-mentioned Indenture.
 

Dated:__________________________
 
 ___________________________________, as Trustee
   



 By:  
  Authorized Signatory
 
Section 2.06. Securities Issuable in the Form of a Global Security.
 

(a) If the Company shall establish pursuant to Section 3.01 that the Securities of a particular series are to be issued in whole or in part in the form of one or more
Global Securities, then the Company shall execute and the Trustee shall, in accordance with Section 3.03 and the Company Order delivered to the Trustee thereunder,
authenticate and deliver, such Global Security or Securities, which (i) shall represent, and shall be denominated in an amount equal to the aggregate principal amount of, the
Outstanding Securities of such series to be represented by such Global Security or Securities, (ii) shall be registered in the name of the Depositary for such Global Security or
Securities or its nominee, (iii) shall be delivered by the Trustee to the Depositary or pursuant to the Depositary’s instruction and (iv) shall bear a legend substantially to the
following effect: “Unless and until it is exchanged in whole or in part for the individual Securities represented hereby, this Global Security may not be transferred except as a
whole by the Depositary to a nominee of the Depositary or by a nominee of the Depositary to the Depositary or another nominee of the Depositary or by the Depositary or any
such nominee to a successor Depositary or a nominee of such success Depositary.”

 
(b) Notwithstanding any other provision of this Section 2.06 or of Section 3.05, unless the terms of a Global Security expressly permit such Global Security to be

exchanged in whole or in part for individual Securities, a Global Security may be transferred, in whole but not in part and in the manner provided in Section 3.05, only to the
Depositary or another nominee of the Depositary for such Global Security, or to a successor Depositary for such Global Security selected or approved by the Company or to a
nominee of such successor Depositary. Except as provided below, owners of beneficial interests in a Global Security shall not be entitled to receive physical delivery of the
Securities represented by such Global Security and will not be considered the Holders thereof for any purpose under this Indenture.
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(c) (i) If at any time the Depositary for a Global Security notifies the Company that it is unwilling or unable to continue as Depositary for such Global Security or if at

any time the Depositary for the Securities for such series shall no longer be eligible or in good standing under the Securities Exchange Act of 1934, as amended, or other
applicable statute or regulation, the Company shall appoint a successor Depositary with respect to such Global Security. If a successor Depositary for such Global Security is
not appointed by the Company within 90 days after the Company receives such notice or becomes aware of such ineligibility, the Company’s election pursuant to Section
3.01(16) shall no longer be effective with respect to such Global Security and the Company will execute, and the Trustee, upon receipt of a Company Order for the
authentication and delivery of individual Securities of such series in exchange for such Global Security, will authenticate and deliver individual Securities of such series of like
tenor and terms in definitive form in an aggregate principal amount equal to the principal amount of the Global Security in exchange for such Global Security.

 
(ii) The Company may at any time and in its sole discretion determine that the Securities of any series issued or issuable in the form of one or more Global

Securities shall no longer be represented by such Global Security or Securities. In such event the Company will execute, and the Trustee, upon receipt of a Company Order for
the authentication and delivery of individual Securities of such series in exchange in whole or in part for such Global Security, will authenticate and deliver individual Securities
of such series of like tenor and terms in definitive form in an aggregate principal amount equal to the principal amount of such Global Security or Securities representing such
series in exchange for such Global Security or Securities.

 
(iii) A Global Security will also be exchangeable if there shall have occurred or be continuing a Default or an event which, with the giving of notice or lapse

of time or both, would constitute a Default with respect to the Securities of such series represented by such Global Security. In such event the Company will execute, and the
Trustee, upon receipt of a Company Order for the authentication and delivery of individual Securities of such series in exchange in whole or in part for such Global Security,
will authenticate and deliver individual Securities of such series of like tenor and terms in definitive form in an aggregate principal amount equal to the principal amount of such
Global Security or Securities representing such series in exchange for such Global Security or Securities.

 
(iv) If specified by the Company pursuant to Section 3.01 with respect to Securities issued or issuable in the form of a Global Security, the Depositary for

such Global Security may surrender such Global Security in exchange in whole or in part for individual Securities of such series of like tenor and terms in definitive form on
such terms as are acceptable to the Company and such Depositary. Thereupon the Company shall execute, and the Trustee shall authenticate and deliver, without service charge,
(1) to each Person specified by such Depositary a new Security or Securities of the same series of like tenor and terms and of any authorized denominations as requested by such
Person or the Depositary in aggregate principal amount equal to and in exchange for such Person’s beneficial interest in the Global Security; and (2) to such Depositary a new
Global Security of like tenor and terms and in a denomination equal to the difference, if any, between the principal amount of the surrendered Global Security and the aggregate
principal amount of Securities delivered to Holders thereof.

 
(v) In any exchange provided for in any of the preceding four paragraphs, the Company will execute and the Trustee will authenticate and deliver individual

fully registered Securities in authorized denominations. Upon the exchange of a Global Security for individual Securities, such Global Security shall be cancelled by the
Trustee. Securities issued in exchange for a Global Security pursuant to this Section 2.06 shall be registered in such names and in such authorized denominations as the
Depositary for such Global Security, pursuant to the instructions from its direct or indirect participants or otherwise, shall instruct the Trustee in writing. The Trustee shall
deliver such Securities to the Persons in whose names such Securities are so registered.

 
(vi) Members in and participants of the Depositary shall have no rights under the Indenture with respect to any Global Security held on their behalf by a

Depositary, and such Depositary may be treated by the Company, the Trustee and any agent of the Company or the Trustee as the owner of such Global Security for all purposes
whatsoever. Notwithstanding the foregoing, nothing herein shall prevent the Company, the Trustee or any agent of the Company or the Trustee, from giving effect to any written
certification, proxy or other authorization furnished by a Depositary or impair, as between a Depositary and its members and participants, the operation of customary practices
governing the exercise of the rights of a Holder of any Security of the series represented by such Global Security, including, without limitation, the granting of proxies or other
authorization of participants to give or take any request, demand, authorization, direction, notice, consent, waiver or other action which a Holder is entitled to give or take under
the Indenture.
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ARTICLE THREE

 
THE SECURITIES

 
Section 3.01. Amount Unlimited; Issuable in Series.
 

The aggregate principal amount of Securities which may be authenticated and delivered under this Indenture is unlimited.
 
The Securities may be issued in one or more series. There shall be established in or pursuant to a Board Resolution and, subject to Section 3.03, set forth, or



determined in the manner provided, in an Officers’ Certificate, or established in one or more indentures supplemental hereto, prior to the issuance of Securities of any series:
 

(1) the title of the Securities of the series (which shall distinguish the Securities of the series from Securities of any other series);
 
(2) any limit upon the aggregate principal amount of the Securities of the series which may be authenticated and delivered under this Indenture (except for

Securities authenticated and delivered upon registration of transfer of, or in exchange for, or in lieu of, other Securities of the series pursuant to Section 3.04, 3.05, 3.06, 9.06 or
11.07 and except for any Securities which, pursuant to Section 3.03, are deemed never to have been authenticated and delivered hereunder);

 
(3) the Person to whom any interest on a Security of the series shall be payable, if other than the Person in whose name that Security (or one or more

Predecessor Securities) is registered at the close of business on the Regular Record Date for such interest;
 
(4) the date or dates on which the principal of any Securities of the series is payable;
 
(5) the rate or rates at which any Securities of the series shall bear interest, if any, the date or dates from which any such interest shall accrue, the Interest

Payment Dates on which any such interest shall be payable and the Regular Record Date for any such interest payable on any Interest Payment Date;
 
(6) the place or places where the principal of and any premium and interest on any Securities of the series shall be payable;
 
(7) the period or periods within which, the price or prices at which and the terms and conditions upon which any Securities of the series may be redeemed, in

whole or in part, at the option of the Company;
 
(8) the obligation, if any, of the Company to redeem or purchase any Securities of the series pursuant to any sinking fund or analogous provisions and the

period or periods within which, the price or prices at which and the terms and conditions upon which any Securities of the series shall be redeemed or purchased, in whole or in
part, pursuant to such obligation;

 
(9) if other than denominations of $1,000 and any integral multiple thereof, the denominations in which any Securities of the series shall be issuable;
 
(10) if the amount of principal of or any premium or interest on any Securities of the series may be determined with reference to an index or pursuant to a

formula, the manner in which such amounts shall be determined;
 
(11) if other than the currency of the United States of America, the currency, currencies or currency units in which the principal of or any premium or interest

on any Securities of the series shall be payable and the manner of determining the equivalent thereof in the currency of the United States of America for any purpose, including
for purposes of the definition of “Outstanding” in Section 1.01;
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(12) if the principal of or any premium or interest on any Securities of the series is to be payable, at the election of the Company or the Holder thereof, in one

or more currencies or currency units other than that or those in which such Securities are stated to be payable, the currency, currencies or currency units in which the principal
of or any premium or interest on such Securities as to which such election is made shall be payable, the periods within which and the terms and conditions upon which such
election is to be made and the amount so payable (or the manner in which such amount shall be determined);

 
(13) if other than the entire principal amount thereof, the portion of the principal amount of any Securities of the series which shall be payable upon

declaration of acceleration of the Maturity thereof pursuant to Section 5.02;
 
(14) if the principal amount payable at the Stated Maturity of any Securities of the series will not be determinable as of any one or more dates prior to the

Stated Maturity, the amount which shall be deemed to be the principal amount of such Securities as of any such date for any purpose thereunder or hereunder, including the
principal amount thereof which shall be due and payable upon any Maturity other than the Stated Maturity or which shall be deemed to be Outstanding as of any date prior to
the Stated Maturity (or, in any such case, the manner in which such amount deemed to be the principal amount shall be determined);

 
(15) if applicable, that the Securities of the series, in whole or any specified part, shall be defeasible pursuant to Section 13.02 or Section 13.03 or both such

Sections and, if other than by a Board Resolution, the manner in which any election by the Company to defease such Securities shall be evidenced;
 
(16) if applicable, that any Securities of the series shall be issuable in whole or in part in the form of one or more Global Securities and, in such case, the

respective Depositaries for such Global Securities, the form of any legend or legends which shall be borne by any such Global Security in addition to or in lieu of that set forth
in Section 2.04 and any circumstances in which any such Global Security may be exchanged in whole or in part for Securities registered, and any transfer of such Global
Security in whole or in part may be registered, in the name or names of Persons other than the Depositary for such Global Security or a nominee thereof;

 
(17) any addition to or change in the Events of Default which applies to any Securities of the series and any change in the right of the Trustee or the requisite

Holders of such Securities to declare the principal amount thereof due and payable pursuant to Section 5.02;
 
(18) any addition to or change in the covenants set forth in Article Ten which applies to Securities of the series; and
 
(19) I f applicable, that the Securities of the series shall be convertible pursuant to Article Fifteen, and the Initial Conversion Price, the Initial Conversion

Date, the Final Conversion Date and any other terms relating to the conversion of the Securities as provided herein; and
 
(20) any other terms of the series (which terms shall not be inconsistent with the provisions of this Indenture, except as permitted by Section 9.01(5)).
 

All Securities of any one series shall be substantially identical except as to denomination and except as may otherwise be provided in or pursuant to the Board
Resolution referred to above and (subject to Section 3.03) set forth, or determined in the manner provided, in the Officers’ Certificate referred to above or in any such indenture
supplemental hereto. All securities of any one series need not be issued at one time and, unless otherwise provided, a series may be reopened for issuances of additional
securities of such series.

 
Unless otherwise specifically provided with respect to the Securities of a series, at the option of the Company, interest on the Securities of any series that bears interest

may be paid by mailing a check to the address of the person entitled thereto as such address shall appear in the Security Register.
 
If any of the terms of the series are established by action taken pursuant to a Board Resolution, a copy of an appropriate record of such action shall be certified by the

Secretary or an Assistant Secretary of the Company and delivered to the Trustee at or prior to the delivery of the Officers’ Certificate setting forth the terms of the series.
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Section 3.02. Denominations.
 

The Securities of each series shall be issuable only in registered form without coupons and only in such denominations as shall be specified as contemplated by Section
3.01. In the absence of any such specified denomination with respect to the Securities of any series, the Securities of such series shall be issuable in denominations of $1,000 and
any integral multiple thereof.

 
Section 3.03. Execution, Authentication, Delivery and Dating.
 

The Securities shall be executed on behalf of the Company by its Chairman of the Board, its President, its Chief Financial Officer or one of its Vice Presidents attested
by its Secretary or one of its Assistant Secretaries. The signature of any of these officers on the Securities may be manual or facsimile.

 
Securities bearing the manual or facsimile signatures of individuals who were at any time the proper officers of the Company shall bind the Company, notwithstanding

that such individuals or any of them have ceased to hold such offices prior to the authentication and delivery of such Securities or did not hold such offices at the date of such
Securities.

 
At any time and from time to time after the execution and delivery of this Indenture, the Company may deliver Securities of any series executed by the Company to the

Trustee for authentication, together with a Company Order for the authentication and delivery of such Securities, and the Trustee in accordance with the Company Order shall
authenticate and deliver such Securities. If the form or terms of the Securities of the series have been established by or pursuant to one or more Board Resolutions as permitted
by Sections 2.01 and 3.01, in authenticating such Securities, and accepting the additional responsibilities under this Indenture in relation to such Securities, the Trustee shall be
entitled to receive, and (subject to Section 6.01) shall be fully protected in relying upon, an Opinion of Counsel stating:

 
(1) if the form of such Securities has been established by or pursuant to Board Resolution as permitted by Section 2.01, that such form has been established in

conformity with the provisions of this Indenture;
 
(2) if the terms of such Securities have been established by or pursuant to Board Resolution as permitted by Section 3.01, that such terms have been

established in conformity with the provisions of this Indenture;
 
(3) that such Securities, when authenticated and delivered by the Trustee and issued by the Company in the manner and subject to any conditions specified in

such Opinion of Counsel, will constitute valid and legally binding obligations of the Company enforceable in accordance with their terms, subject to bankruptcy, insolvency,
fraudulent transfer, reorganization, moratorium and similar laws of general applicability relating to or affecting creditors’ rights and to general equity principles;

 
(4) that all laws and requirements in respect of the execution and delivery by the Company of such Securities have been complied with; and
 
(5) that all conditions precedent under the Indenture relating to the authentication and delivery of such securities have been complied with.
 

If such form or terms have been so established, the Trustee shall not be required to authenticate such Securities if the issue of such Securities pursuant to this Indenture
will affect the Trustee’s own rights, duties or immunities under the Securities and this Indenture or otherwise in a manner which is not reasonably acceptable to the Trustee.

 
Notwithstanding the provisions of Section 3.01 and of the preceding paragraph, if all Securities of a series are not to be originally issued at one time, it shall not be

necessary to deliver the Officers’ Certificate otherwise required pursuant to Section 3.01 or the Company Order and Opinion of Counsel otherwise required pursuant to such
preceding paragraph at or prior to the authentication of each Security of such series if such documents are delivered at or prior to the authentication upon original issuance of
the first Security of such series to be issued.

 
Each Security shall be dated the date of its authentication.
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No Security shall be entitled to any benefit under this Indenture or be valid or obligatory for any purpose unless there appears on such Security a certificate of

authentication substantially in the form provided for herein executed by the Trustee by manual signature, and such certificate upon any Security shall be conclusive evidence,
and the only evidence, that such Security has been duly authenticated and delivered hereunder. Notwithstanding the foregoing, if any Security shall have been authenticated and
delivered hereunder but never issued and sold by the Company, and the Company shall deliver such Security to the Trustee for cancellation as provided in Section 3.09, for all
purposes of this Indenture such Security shall be deemed never to have been authenticated and delivered hereunder and shall never be entitled to the benefits of this Indenture.

 
Section 3.04. Temporary Securities.
 

Pending the preparation of definitive Securities of any series, the Company may execute, and upon Company Order the Trustee shall authenticate and deliver,
temporary Securities which are printed, lithographed, typewritten, mimeographed or otherwise produced, in any authorized denomination, substantially of the tenor of the
definitive Securities in lieu of which they are issued and with such appropriate insertions, omissions, substitutions and other variations as the officers executing such Securities
may determine, as evidenced by their execution of such Securities.

 
If temporary Securities of any series are issued, the Company will cause definitive Securities of that series to be prepared without unreasonable delay. After the

preparation of definitive Securities of such series, the temporary Securities of such series shall be exchangeable for definitive Securities of such series upon surrender of the
temporary Securities of such series at the office or agency of the Company in a Place of Payment for that series, without charge to the Holder. Upon surrender for cancellation of
any one or more temporary Securities of any series, the Company shall execute and the Trustee shall authenticate and deliver in exchange therefor one or more definitive
Securities of the same series, of any authorized denominations and of like tenor and aggregate principal amount. Until so exchanged, the temporary Securities of any series shall
in all respects be entitled to the same benefits under this Indenture as definitive Securities of such series and tenor.

 
Section 3.05. Registration; Registration of Transfer and Exchange.
 

The Company shall cause to be kept at the Corporate Trust Office of the Trustee a register (the register maintained in such office and in any other office or agency of
the Company in a Place of Payment being herein sometimes collectively referred to as the “Security Register”) in which, subject to such reasonable regulations as it may
prescribe, the Company shall provide for the registration of Securities and of transfers of Securities. The Trustee is hereby appointed “Security Registrar” for the purpose of
registering Securities and transfers of Securities as herein provided.

 
Upon surrender for registration of transfer of any Security of a series at the office or agency of the Company in a Place of Payment for that series, the Company shall

execute, and the Trustee shall authenticate and deliver, in the name of the designated transferee or transferees, one or more new Securities of the same series, of any authorized
denominations and of like tenor and aggregate principal amount.

 



At the option of the Holder, Securities of any series may be exchanged for other Securities of the same series, of any authorized denominations and of like tenor and
aggregate principal amount, upon surrender of the Securities to be exchanged at such office or agency. Whenever any Securities are so surrendered for exchange, the Company
shall execute, and the Trustee shall authenticate and deliver, the Securities which the Holder making the exchange is entitled to receive.

 
All Securities issued upon any registration of transfer or exchange of Securities shall be the valid obligations of the Company, evidencing the same debt, and entitled to

the same benefits under this Indenture, as the Securities surrendered upon such registration of transfer or exchange.
 
Every Security presented or surrendered for registration of transfer or for exchange shall (if so required by the Company or the Trustee) be duly endorsed, or be

accompanied by a written instrument of transfer in form satisfactory to the Company and the Security Registrar duly executed, by the Holder thereof or his attorney duly
authorized in writing.
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No service charge shall be made for any registration of transfer or exchange of Securities, but the Company may require payment of a sum sufficient to cover any tax

or other governmental charge that may be imposed in connection with any registration of transfer or exchange of Securities, other than exchanges pursuant to Section 3.04, 9.06
or 11.07 not involving any transfer.

 
If the Securities of any series (or of any series and specified tenor) are to be redeemed in part, the Company shall not be required (A) to issue, register the transfer of or

exchange any Securities of that series (or of that series and specified tenor, as the case may be) during a period beginning at the opening of business 15 days before the day of
the mailing of a notice of redemption of any such Securities selected for redemption under Section 11.03 and ending at the close of business on the day of such mailing, or (B) to
register the transfer of or exchange any Security so selected for redemption in whole or in part, except the unredeemed portion of any Security being redeemed in part.

 
None of the Company, the Trustee, any Paying Agent or the Securities Registrar will have any responsibility or liability for any aspect of the Depositary’s records

relating to or payments made on account of beneficial ownership interests in a Global Security or for maintaining, supervising or reviewing any records relating to such
beneficial ownership interests.

 
Section 3.06. Mutilated, Destroyed, Lost and Stolen Securities.
 

If any mutilated Security is surrendered to the Trustee, the Company shall execute and the Trustee shall authenticate and deliver in exchange therefor a new Security of
the same series and of like tenor and principal amount and bearing a number not contemporaneously outstanding.

 
If there shall be delivered to the Company and the Trustee (i) evidence to their satisfaction of the destruction, loss or theft of any Security and (ii) such security or

indemnity as may be required by them to save each of them and any agent of either of them harmless, then, in the absence of notice to the Company or the Trustee that such
Security has been acquired by a bona fide purchaser, the Company shall execute and the Trustee shall authenticate and deliver, in lieu of any such destroyed, lost or stolen
Security, a new Security of the same series and of like tenor and principal amount and bearing a number not contemporaneously outstanding.

 
In case any such mutilated, destroyed, lost or stolen Security has become or is about to become due and payable, the Company in its discretion may, instead of issuing

a new Security, pay such Security.
 
Upon the issuance of any new Security under this Section, the Company may require the payment of a sum sufficient to cover any tax or other governmental charge

that may be imposed in relation thereto and any other expenses (including the fees and expenses of the Trustee) connected therewith.
 
Every new Security of any series issued pursuant to this Section in lieu of any destroyed, lost or stolen Security shall constitute an original additional contractual

obligation of the Company, whether or not the destroyed, lost or stolen Security shall be at any time enforceable by anyone, and shall be entitled to all the benefits of this
Indenture equally and proportionately with any and all other Securities of that series duly issued hereunder.

 
The provisions of this Section are exclusive and shall preclude (to the extent lawful) all other rights and remedies with respect to the replacement or payment of

mutilated, destroyed, lost or stolen Securities.
 

Section 3.07. Payment of Interest; Interest Rights Preserved.
 

Except as otherwise provided as contemplated by Section 3.01 with respect to any series of Securities, interest on any Security which is payable, and is punctually paid
or duly provided for, on any Interest Payment Date shall be paid to the Person in whose name that Security (or one or more Predecessor Securities) is registered at the close of
business on the Regular Record Date for such interest.
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Any interest on any Security of any series which is payable, but is not punctually paid or duly provided for, on any Interest Payment Date (herein called “Defaulted

Interest”) shall forthwith cease to be payable to the Holder on the relevant Regular Record Date by virtue of having been such Holder, and such Defaulted Interest may be paid
by the Company, at its election in each case, as provided in Clause (1) or (2) below:

 
(1) The Company may elect to make payment of any Defaulted Interest to the Persons in whose names the Securities of such series (or their respective

Predecessor Securities) are registered at the close of business on a Special Record Date for the payment of such Defaulted Interest, which shall be fixed in the following manner.
The Company shall notify the Trustee in writing of the amount of Defaulted Interest proposed to be paid on each Security of such series and the date of the proposed payment,
and at the same time the Company shall deposit with the Trustee an amount of money equal to the aggregate amount proposed to be paid in respect of such Defaulted Interest or
shall make arrangements satisfactory to the Trustee for such deposit prior to the date of the proposed payment, such money when deposited to be held in trust for the benefit of
the Persons entitled to such Defaulted Interest as in this Clause provided. Thereupon the Trustee shall fix a Special Record Date for the payment of such Defaulted Interest
which shall be not more than 15 days and not less than 10 days prior to the date of the proposed payment and not less than 10 days after the receipt by the Trustee of the notice
of the proposed payment. The Trustee shall promptly notify the Company of such Special Record Date and, in the name and at the expense of the Company, shall cause notice
of the proposed payment of such Defaulted Interest and the Special Record Date therefor to be given to each Holder of Securities of such series in the manner set forth in Section
1.06, not less than 10 days prior to such Special Record Date. Notice of the proposed payment of such Defaulted Interest and the Special Record Date therefor having been so
mailed, such Defaulted Interest shall be paid to the Persons in whose names the Securities of such series (or their respective Predecessor Securities) are registered at the close of
business on such Special Record Date and shall no longer be payable pursuant to the following Clause (2).

 
(2) The Company may make payment of any Defaulted Interest on the Securities of any series in any other lawful manner not inconsistent with the

requirements of any securities exchange on which such Securities may be listed, and upon such notice as may be required by such exchange, if, after notice given by the
Company to the Trustee of the proposed payment pursuant to this Clause, such manner of payment shall be deemed practicable by the Trustee.



 
Subject to the foregoing provisions of this Section, each Security delivered under this Indenture upon registration of transfer of or in exchange for or in lieu of any

other Security shall carry the rights to interest accrued and unpaid, and to accrue, which were carried by such other Security.
 

Section 3.08. Persons Deemed Owners.
 

Prior to due presentment of a Security for registration of transfer, the Company, the Trustee and any agent of the Company or the Trustee may treat the Person in whose
name such Security is registered as the owner of such Security for the purpose of receiving payment of principal of and any premium and (subject to Section 3.07) any interest
on such Security and for all other purposes whatsoever, whether or not such Security be overdue, and neither the Company, the Trustee nor any agent of the Company or the
Trustee shall be affected by notice to the contrary.

 
In the case of any convertible Security which is converted after any Regular Record Date and on or prior to the next succeeding Interest Payment Date (other than any

Security whose Maturity is prior to such Interest Payment Date), interest whose Stated Maturity is on such Interest Payment Date shall be payable on such Interest Payment
Date notwithstanding such conversion, and such interest (whether or not punctually paid or duly provided for) shall be paid to the Person in whose name that Security (or one or
more Predecessor Securities) is registered at the close of business on such Regular Record Date. Except as otherwise expressly provided in the immediately preceding sentence,
in the case of any convertible Security which is converted, interest whose Stated Maturity is after the date of conversion of such Security shall not be payable.

 
No holder of any beneficial interest in any Global Security held on such holder’s behalf by a Depositary shall have any rights under this Indenture with respect to such

Global Security, and such Depositary may be treated by the Company, the Trustee, and any agent of the Company or the Trustee as the owner of such Global Security for all
purposes whatsoever. Notwithstanding the foregoing, nothing herein shall impair, as between a Depositary and such holders of beneficial interests, the operation of customary
practices governing the exercise of the rights of the Depositary as Holder of any Security.
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None of the Company, the Trustee, the Paying Agent or the Security Registrar shall have any responsibility or obligation to any beneficial owner in a Global Security

or other Person with respect to the accuracy of the records of the Depositary or its nominee or of any agent member, with respect to any ownership interest in the Securities or
with respect to the delivery to any agent member, beneficial owner or other Person (other than the Depositary) of any notice (including any notice of redemption) or the
payment of any amount, under or with respect to such Securities. All notices and communications to be given to the Holders and all payments to be made to Holders under the
Securities and this Indenture shall be given or made only to or upon the order of the registered holders (which shall be the Depositary or its nominee in the case of the Global
Security). The rights of beneficial owners in the Global Security shall be exercised only through the Depositary subject to the applicable procedures. The Trustee, the Paying
Agent and the Security Registrar shall be entitled to rely and shall be fully protected in relying upon information furnished by the Depositary with respect to its members,
participants and any beneficial owners. The Trustee, the Paying Agent and the Security Registrar shall be entitled to deal with the Depositary, and any nominee thereof, that is
the registered holder of any Global Security for all purposes of this Indenture relating to such Global Security (including the payment of principal, premium, if any, and interest
and additional amounts, if any, and the giving of instructions or directions by or to the owner or holder of a beneficial ownership interest in such Global Security) as the sole
holder of such Global Security and shall have no obligations to the beneficial owners thereof. None of the Company, the Trustee, the Paying Agent or the Security Registrar
shall have any responsibility or liability for any acts or omissions of the Depository with respect to such Global Security, for the records of any such Depositary, including
records in respect of beneficial ownership interests in respect of any such Global Security, for any transactions between the Depository and any agent member or between or
among the Depositary, any such agent member and/or any holder or owner of a beneficial interest in such Global Security, or for any transfer or beneficial interests in any such
Global Security.

 
Section 3.09. Cancellation.
 

All Securities surrendered for payment, redemption, registration of transfer or exchange or conversion or for credit against any sinking fund payment shall, if
surrendered to any Person other than the Trustee, be delivered to the Trustee and shall be promptly cancelled by it. The Company may at any time deliver to the Trustee for
cancellation any Securities previously authenticated and delivered hereunder which the Company may have acquired in any manner whatsoever, and may deliver to the Trustee
(or to any other Person for delivery to the Trustee) for cancellation any Securities previously authenticated hereunder which the Company has not issued and sold, and all
Securities so delivered shall be promptly cancelled by the Trustee. No Securities shall be authenticated in lieu of or in exchange for any Securities cancelled as provided in this
Section, except as expressly permitted by this Indenture. All cancelled Securities held by the Trustee shall be disposed of by the Trustee in accordance with its customary
procedures.

 
Section 3.10. Computation of Interest.
 

Except as otherwise specified as contemplated by Section 3.01 for Securities of any series, interest on the Securities of each series shall be computed on the basis of a
360-day year of twelve 30-day months.

 
Section 3.11. CUSIP Numbers.
 

The Company, in issuing the Securities, may use “CUSIP” numbers (if then generally in use) and, if so, the Trustee shall use “CUSIP” numbers in notice of
redemption as a convenience to Holders; provided that any such notice may state that no representation is made as to the correctness of such numbers either as printed on the
Securities or as contained in any notice of a redemption and that reliance may be placed only on the other identification numbers printed on the Securities, and any such
redemption shall not be affected by any defect in or omission of such numbers. The Company will promptly notify the Trustee of any change in the “CUSIP” numbers.

 
Section 3.12. Further Issuances.
 

The Company may from time to time without the consent of the Holders of Securities of any series affected create and issue further Securities of such series having the
same terms and conditions as the Securities of such series in all respects (or in all respects except for the payment of interest of the Securities of such series (i) scheduled and
paid prior to the date of issuance of the additional Securities of such series or (ii) payable on the first Interest Payment Date following such issuance) so that such further issues
shall be consolidated and form a single series with the outstanding Securities of any series. Any further Securities forming a single series with the outstanding Securities of any
series may be constituted by the Indenture or any supplement to this Indenture.
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ARTICLE FOUR

 
SATISFACTION AND DISCHARGE

 
Section 4.01. Satisfaction and Discharge of Indenture.



 
This Indenture shall upon Company Request cease to be of further effect (except as to any surviving rights of conversion, registration of transfer or exchange of

Securities herein expressly provided for), and the Trustee, at the expense of the Company, shall execute proper instruments acknowledging satisfaction and discharge of this
Indenture, when

 
(1) either
 

(A) all Securities theretofore authenticated and delivered (other than (i) Securities which have been destroyed, lost or stolen and which have been
replaced or paid as provided in Section 3.06 and (ii) Securities for whose payment money has theretofore been deposited in trust or segregated and held in trust by the Company
and thereafter repaid to the Company or discharged from such trust, as provided in Section 10.03) have been delivered to the Trustee for cancellation; or

 
(B) all such Securities not theretofore delivered to the Trustee for cancellation
 

(i) have become due and payable, or
 
(ii) will become due and payable at their Stated Maturity within one year, or
 
(iii) are to be called for redemption within one year under arrangements satisfactory to the Trustee for the giving of notice of redemption by

the Trustee in the name, and at the expense, of the Company, and the Company, in the case of (i), (ii) or (iii) above, has deposited or caused to be deposited with the Trustee as
trust funds in trust for the purpose money in an amount sufficient to pay and discharge the entire indebtedness on such Securities not theretofore delivered to the Trustee for
cancellation, for principal and any premium and interest to the date of such deposit (in the case of Securities which have become due and payable) or to the Stated Maturity or
Redemption Date, as the case may be;

 
(2) the Company has paid or caused to be paid all other sums payable hereunder by the Company; and
 
(3) the Company has delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that all conditions precedent herein provided

for relating to the satisfaction and discharge of this Indenture have been complied with.
 

Notwithstanding the satisfaction and discharge of this Indenture, the obligations of the Company to the Trustee under Section 6.07, the obligations of the Company to
any Authenticating Agent under Section 6.14 and, if money shall have been deposited with the Trustee pursuant to subclause (B) of Clause (1) of this Section, the obligations of
the Trustee under Section 4.02 and the last paragraph of Section 10.03 shall survive. The provisions of this Section shall survive the termination of this Indenture.

 
Section 4.02. Application of Trust Money.
 

Subject to the provisions of the last paragraph of Section 10.03, all money deposited with the Trustee pursuant to Section 4.01 shall be held in trust and applied by it, in
accordance with the provisions of the Securities and this Indenture, to the payment, either directly or through any Paying Agent (including the Company acting as its own
Paying Agent) as the Trustee may determine, to the Persons entitled thereto, of the principal and any premium and interest for whose payment such money has been deposited
with the Trustee. All monies deposited with the Trustee pursuant to Section 4.01 (and held by it or the Paying Agent) for the payment of Securities subsequently converted shall
be returned to the Company upon Company Request.

 
Money deposited and held in trust pursuant to this Section 4.02 shall not be subject to claims of the holders of Senior Indebtedness or Entitled Persons under Article

Fourteen.
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ARTICLE FIVE

 
REMEDIES

 
Section 5.01. Events of Default.
 

“Event of Default”, wherever used herein with respect to Securities of any series, means any one of the following events (whatever the reason for such Event of Default
and whether it shall be occasioned by the provisions of Article Fourteen or be voluntary or involuntary or be effected by operation of law or pursuant to any judgment, decree or
order of any court or any order, rule or regulation of any administrative or governmental body):

 
(1) the entry by a court having jurisdiction in the premises of (A) a decree or order for relief in respect of the Company in an involuntary case or proceeding

under any applicable Federal or State bankruptcy, insolvency, reorganization or other similar law or (B) a decree or order adjudging the Company a bankrupt or insolvent, or
approving as properly filed a petition seeking reorganization, arrangement, adjustment or composition of or in respect of the Company under any applicable Federal or State
law, or appointing a custodian, receiver, liquidator, assignee, trustee, sequestrator or other similar official of the Company or of any substantial part of its property, or ordering
the winding up or liquidation of its affairs, and the continuance of any such decree or order for relief or any such other decree or order unstayed and in effect for a period of 60
consecutive days; or

 
(2) the commencement by the Company of a voluntary case or proceeding under any applicable Federal or State bankruptcy, insolvency, reorganization or

other similar law or of any other case or proceeding to be adjudicated a bankrupt or insolvent, or the consent by it to the entry of a decree or order for relief in respect of the
Company in an involuntary case or proceeding under any applicable Federal or State bankruptcy, insolvency, reorganization or other similar law or to the commencement of
any bankruptcy or insolvency case or proceeding against it, or the filing by it of a petition or answer or consent seeking reorganization or relief under any applicable Federal or
State law, or the consent by it to the filing of such petition or to the appointment of or taking possession by a custodian, receiver, liquidator, assignee, trustee, sequestrator or
other similar official of the Company or of any substantial part of its property, or the making by it of an assignment for the benefit of creditors, or the admission by it in writing
of its inability to pay its debts generally as they become due, or the taking of corporate action by the Company in furtherance of any such action; or

 
(3) any other Event of Default provided with respect to Securities of that series.
 

Section 5.02. Acceleration of Maturity; Rescission and Annulment.
 

If an Event of Default with respect to Securities of any series at the time Outstanding occurs, the principal amount of all the Securities of that series (or, if any
Securities of that series are Original Issue Discount Securities, such portion of the principal amount of such Securities as may be specified by the terms thereof) shall
automatically, and without any declaration or other action on the part of the Trustee or any Holder, become immediately due and payable.
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At any time after such acceleration with respect to Securities of any series has been made and before a judgment or decree for payment of the money due has been

obtained by the Trustee as hereinafter in this Article provided, the Holders of a majority in principal amount of the Outstanding Securities of that series, by written notice to the
Company and a Responsible Officer of the Trustee, may rescind and annul such acceleration and its consequences if

 
(1) the Company has paid or deposited with the Trustee a sum sufficient to pay
 

(A) all overdue interest on all Securities of that series,
 
(B) the principal of (and premium, if any, on) any Securities of that series which have become due otherwise than by such acceleration and any

interest thereon at the rate or rates prescribed therefor in such Securities, and
 
(C) all sums paid or advanced by the Trustee hereunder and the reasonable compensation, expenses, disbursements and advances of the Trustee, its

agents and counsel;
 

and
 

(2) all Events of Default with respect to Securities of that series, other than the non-payment of the principal of Securities of that series which have become
due solely by such declaration of acceleration, have been cured or waived as provided in Section 5.13.

 
No such rescission shall affect any subsequent default or impair any right consequent thereon.
 

Section 5.03. Collection of Indebtedness and Suits for Enforcement by Trustee.
 

The Company covenants that if
 

(1) default is made in the payment of any interest on any Security when such interest becomes due and payable and such default continues for a period of 30
days,

 
(2) default is made in the payment of the principal of (or premium, if any, on) any Security at the Maturity thereof, the Company will, upon demand of the

Trustee, pay to it, for the benefit of the Holders of such Securities, the whole amount then due and payable on such Securities for principal and any premium and interest at the
rate or rates prescribed therefor in such Securities, and, in addition thereto, such further amount as shall be sufficient to cover the costs and expenses of collection, including the
reasonable compensation, expenses, disbursements and advances of the Trustee, its agents and counsel.

 
If the Company shall fail to pay such amounts forthwith upon such demand, the Trustee, in its own name and as trustee of an express trust, may institute a judicial

proceeding for the collection of the sums so due and unpaid, may prosecute such proceeding to judgment or final decree and may enforce the same against the Company or any
other obligor upon such Securities and collect the moneys adjudged or decreed to be payable in the manner provided by law out of the property of the Company or any other
obligor upon such Securities, wherever situated.

 
“Default”, wherever used herein with respect to Securities of any series, means any one of the following events (whatever the reason for such Default and whether it

shall be occasioned by the provisions of Article 14 or be voluntary or involuntary or be effected by operation of law or pursuant to any judgment, decree or order of any court or
any order, rule or regulation of any administrative or governmental body):

 
(1) an Event of Default with respect to that series specified in Section 5.01; or
 
(2) any event referred to in clause (1) or (2) of the first paragraph of this Section 5.03 with respect to Securities of that series; or
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(3) default in the performance, or breach, of any covenant or warranty of the Company in this Indenture (other than a covenant or warranty a default in whose

performance or whose breach is elsewhere in this Section specifically dealt with or which has expressly been included in this Indenture solely for the benefit of series of
Securities other than that series), and continuance of such default or breach for a period of 60 days after there has been given, by registered or certified mail, to the Company by
the Trustee or to the Company and a Responsible Officer of the Trustee by the Holders of not less than 25% in principal amount of the Outstanding Securities of that series a
written notice specifying such default or breach and requiring it to be remedied; or

 
(4) any other Default provided with respect to Securities of that series.
 

If an Event of Default with respect to Securities of any series occurs and is continuing, the Trustee may in its discretion proceed to protect and enforce its rights and the
rights of the Holders of Securities of such series by such appropriate judicial proceedings as the Trustee shall deem most effectual to protect and enforce any such rights,
whether for the specific enforcement of any covenant or agreement in this Indenture or in aid of the exercise of any power granted herein, or to enforce any other proper remedy.

 
Section 5.04. Trustee May File Proofs of Claim.
 

In case of any judicial proceeding relative to the Company or any other obligor upon the Securities or the property of the Company or such other obligor or their
creditors, the Trustee shall be entitled and empowered, by intervention in such proceeding or otherwise, to take any and all actions authorized under the such proceeding or
otherwise, to take any and all actions authorized under the Trust Indenture Act in order to have claims of the Holders and the Trustee allowed in any such proceeding. In
particular, the Trustee shall be authorized (i) to file and prove a claim for the whole amount of principal (and premium, if any) and interest owing and unpaid in respect of the
Securities in accordance with the terms thereof and to file such other papers or documents as may be necessary or advisable in order to have the claims of the Trustee (including
any claim for the reasonable compensation, expense, disbursements and advances of the Trustee, its agents and counsel) and of the Holders allowed in such judicial proceeding,
and (ii) to collect and receive any moneys or other property payable or deliverable on any such claims and to distribute the same; and any custodian, receiver, assignee, trustee,
liquidator, sequestrator or other similar official in any such judicial proceeding is hereby authorized by each Holder to make such payments to the Trustee and, if the Trustee
shall consent to the making of such payments directly to the Holders, to pay to the Trustee any amount due to the Trustee for the reasonable compensation, expenses,
disbursements and advances of the Trustee, its agents and counsel, and any other amounts due the Trustee under Section 6.07.

 
No provision of this Indenture shall be deemed to authorize the Trustee to authorize or consent to or accept or adopt on behalf of any Holder any plan of

reorganization, arrangement, adjustment or composition affecting the Securities or the rights of any Holder thereof or to authorize the Trustee to vote in respect of the claim of
any Holder in any such proceeding; provided, however, that the Trustee may, on behalf of the Holders, vote for the election of a trustee in bankruptcy or similar official and be a
member of a creditors’ or other similar committee.

 



Section 5.05. Trustee May Enforce Claims Without Possession of Securities.
 

All rights of action and claims under this Indenture or the Securities may be prosecuted and enforced by the Trustee without the possession of any of the Securities or
the production thereof in any proceeding relating thereto, and any such proceeding instituted by the Trustee shall be brought in its own name as trustee of an express trust, and
any recovery of judgment shall, after provision for the payment of the reasonable compensation, expenses, disbursements and advances of the Trustee, its agents and counsel, be
for the ratable benefit of the Holders of the Securities in respect of which such judgment has been recovered.

 
Section 5.06. Application of Money Collected.
 

Any money collected by the Trustee pursuant to this Article and any money or other distributable in respect of the company’s obligation under this Indenture after the
occurrence of an Event of Default shall be applied in the following order, at the date or dates fixed by the Trustee and, in case of the distribution of such money on account of
principal or any premium or interest, upon presentation of the Securities and the notation thereon of the payment if only partially paid and upon surrender thereof if fully paid:

 
First: To the payment of all amounts due the Trustee under Section 6.07; and
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Second: Subject to Article Fourteen, to the payment of the amounts then due and unpaid for principal of and any premium and interest on the Securities in

respect of which or for the benefit of which such money has been collected, ratably, without preference or priority of any kind, according to the amounts due and payable on
such Securities for principal and any premium and interest, respectively.

 
Section 5.07. Limitation on Suits.
 

No Holder of any Security of any series shall have any right to institute any proceeding, judicial or otherwise, with respect to this Indenture, or for the appointment of a
receiver or trustee, or for any other remedy hereunder, unless

 
(1) such Holder has previously given written notice to a Responsible Officer of the Trustee of a continuing Event of Default with respect to the Securities of

that series;
 
(2) the Holders of not less than 25% in principal amount of the Outstanding Securities of that series shall have made written request to a Responsible Officer

of the Trustee to institute proceedings in respect of such Event of Default in its own name as Trustee hereunder;
 
(3) such Holder or Holders have offered to the Trustee indemnity reasonably satisfactory to the Trustee against the costs, expenses and liabilities to be

incurred in compliance with such request;
 
(4) the Trustee for 60 days after its receipt of such notice, request and offer of indemnity has failed to institute any such proceeding; and
 
(5) no direction inconsistent with such written request has been given to the Trustee during such 60-day period by the Holders of a majority in principal

amount of the Outstanding Securities of that series; it being understood and intended that no one or more of such Holders shall have any right in any manner whatever by virtue
of, or by availing of, any provision of this Indenture to affect, disturb or prejudice the rights of any other of such Holders, or to obtain or to seek to obtain priority or preference
over any other of such Holders or to enforce any right under this Indenture, except in the manner herein provided and for the equal and ratable benefit of all of such Holders.

 
Section 5.08. Unconditional Right of Holders to Receive Principal, Premium and Interest or to Convert.
 

Notwithstanding any other provision in this Indenture, the Holder of any Security shall have the right, which is absolute and unconditional, to receive payment of the
principal of and any premium and (subject to Section 3.07) interest on such Security on the respective Stated Maturities expressed in such Security (or, in the case of
redemption, on the Redemption Date) and, if applicable, to convert such Security in accordance with Article Fifteen, to institute suit for the enforcement of any such payment
and right to convert, and such rights shall not be impaired without the consent of such Holder.

 
Section 5.09. Restoration of Rights and Remedies.
 

If the Trustee or any Holder has instituted any proceeding to enforce any right or remedy under this Indenture and such proceeding has been discontinued or
abandoned for any reason, or has been determined adversely to the Trustee or to such Holder, then and in every such case, subject to any determination in such proceeding, the
Company, the Trustee and the Holders shall be restored severally and respectively to their former positions hereunder and thereafter all rights and remedies of the Trustee and
the Holders shall continue as though no such proceeding had been instituted.

 
Section 5.10. Rights and Remedies Cumulative.
 

Except as otherwise provided with respect to the replacement or payment of mutilated, destroyed, lost or stolen Securities in the last paragraph of Section 3.06, no right
or remedy herein conferred upon or reserved to the Trustee or to the Holders is intended to be exclusive of any other right or remedy, and every right and remedy shall, to the
extent permitted by law, be cumulative and in addition to every other right and remedy given hereunder or now or hereafter existing at law or in equity or otherwise. The
assertion or employment of any right or remedy hereunder, or otherwise, shall not prevent the concurrent assertion or employment of any other appropriate right or remedy.
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Section 5.11. Delay or Omission Not Waiver.
 

No delay or omission of the Trustee or of any Holder of any Securities to exercise any right or remedy accruing upon any Event of Default shall impair any such right
or remedy or constitute a waiver of any such Event of Default or an acquiescence therein. Every right and remedy given by this Article or by law to the Trustee or to the Holders
may be exercised from time to time, and as often as may be deemed expedient, by the Trustee or by the Holders, as the case may be.

 
Section 5.12. Control by Holders.
 

The Holders of a majority in principal amount of the Outstanding Securities of any series shall have the right to direct the time, method and place of conducting any
proceeding for any remedy available to the Trustee, or exercising any trust or power conferred on the Trustee, with respect to the Securities of such series, provided that

 
(1) such direction shall not be in conflict with any rule of law or with this Indenture;



 
(2) the Trustee may take any other action deemed proper by the Trustee which is not inconsistent with such direction; and
 
(3) such direction is not unduly prejudicial to the rights of other Holders.
 

Section 5.13. Waiver of Past Defaults.
 

The Holders of not less than a majority in principal amount of the Outstanding Securities of any series may on behalf of the Holders of all the Securities of such series
waive any past default hereunder with respect to such series and its consequences, except a default

 
(1) in the payment of the principal of or any premium or interest on any Security of such series, or
 
(2) in respect of a covenant or provision hereof which under Article Nine cannot be modified or amended without the consent of the Holder of each

Outstanding Security of such series affected.
 

Upon any such waiver, such default shall cease to exist, and any Event of Default arising therefrom shall be deemed to have been cured, for every purpose of this
Indenture; but no such waiver shall extend to any subsequent or other default or impair any right consequent thereon.

 
Section 5.14. Undertaking for Costs.
 

All parties to this Indenture agree, and each Holder of any Security by acceptance thereof shall be deemed to have agreed, that any court may in its discretion require,
in any suit for the enforcement of any right or remedy under this Indenture, or in any suit against the Trustee for any action taken, suffered or omitted by it as Trustee, the filing
by any party litigant in such suit of an undertaking to pay the costs of such suit, and that such court may in its discretion assess reasonable costs, including reasonable attorneys’
fees, against any party litigant in such suit, having due regard for the merits and good faith of the claims or defenses made by such party litigant; but the provisions of this
Section shall not apply to any suit instituted by the Company, to any suit instituted by the Trustee, to any suit instituted by any Holder or group of Holders, holding in the
aggregate more than 10% in the principal amount of the Outstanding Securities of any series, or any suit instituted by any Holder for the enforcement of the payment of the
principal of (or premium, if any) or interest on any Security on or after the Stated Maturity or Maturities expressed in such Security (or, in the case of redemption, on or after the
Redemption Date).
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Section 5.15. Waiver of Usury, Stay or Extension Laws.
 

The Company covenants (to the extent that it may lawfully do so) that it will not at any time insist upon, or plead, or in any manner whatsoever claim or take the
benefit or advantage of, any usury, stay or extension law wherever enacted, now or at any time hereafter in force, which may affect the covenants or the performance of this
Indenture; and the Company (to the extent that it may lawfully do so) hereby expressly waives all benefit or advantage of any such law and covenants that it will not hinder,
delay or impede the execution of any power herein granted to the Trustee, but will suffer and permit the execution of every such power as though no such law had been enacted.

 
ARTICLE SIX

 
THE TRUSTEE

 
Section 6.01. Certain Duties and Responsibilities.
 

(a) Except during the continuance of an Event of Default,
 

(1) the Trustee undertakes to perform such duties and only such duties as are specifically set forth in this Indenture, and no implied covenants or obligations
shall be read into this Indenture against the Trustee; and

 
(2) in the absence of gross negligence, willful misconduct or bad faith on its part, the Trustee may conclusively rely, as to the truth of the statements and the

correctness of the opinions expressed therein, upon certificates or opinions furnished to the Trustee and conforming to the requirements of this Indenture; but in the case of any
such certificates or opinions which by any provision hereof are specifically required to be furnished to the Trustee, the Trustee shall be under a duty to examine the same to
determine whether or not they conform to the requirements of this Indenture.

 
(b) In case an Event of Default with respect to Securities of a particular series shall have occurred and is continuing, the Trustee shall exercise with respect to the

Securities of such series such of the rights and powers vested in it by this Indenture, and use the same degree of care and skill in their exercise, as a prudent man would exercise
or use under the circumstances in the conduct of his own affairs.

 
(c) No provision of this Indenture shall be construed to relieve the Trustee from liability for its own negligent action, its own negligent failure to act, or its own willful

misconduct, except that:
 

(1) this Subsection shall not be construed to limit the effect of Subsection (a) of this Section;
 
(2) the Trustee shall not be liable for any error of judgment made in good faith by a Responsible Officer, unless it shall be proved that the Trustee was

negligent in ascertaining the pertinent facts;
 
(3) the Trustee shall not be liable with respect to any action taken or omitted to be taken by it in good faith in accordance with the direction of the Holders of a

majority in principal amount of the Outstanding Securities of any series relating to the time, method and place of conducting any proceeding for any remedy available to the
Trustee, or exercising any trust or power conferred upon the Trustee, under this Indenture with respect to the Securities of such series; and

 
(4) no provision of this Indenture shall require the Trustee to expend or risk its own funds or otherwise incur any financial liability in the performance of any

of its duties hereunder, or in the exercise of any of its rights or powers, if there shall be reasonable grounds for believing that repayment of such funds or adequate indemnity
against such risk or liability is not reasonably assured to it.

 
(d) Whether or not therein expressly so provided, every provision of this Indenture relating to the conduct or affecting the liability of or affording protection to the

Trustee shall be subject to the provisions of this Section.
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Section 6.02. Notice of Defaults.
 

Within 90 days after the occurrence of any default hereunder known to the Trustee with respect to the Securities of any series, the Trustee shall transmit by mail to all
Holders of Securities of such series, as their names and addresses appear in the Security Register, notice of such default hereunder, unless such default shall have been cured or
waived; provided, however, that, except in the case of a default in the payment of the principal of (or premium, if any) or interest on any Security of such series or in the payment
of any sinking fund installment with respect to Securities of such series, the Trustee shall be protected in withholding such notice if and so long as the board of directors, the
executive committee or a trust committee of directors or Responsible Officers of the Trustee in good faith determine that the withholding of such notice is in the interests of the
Holders of Securities of such series; and provided, further, that in the case of any default of the character specified in clauses (3) or (4) of the third paragraph of Section 5.03
with respect to Securities of such series, no such notice to Holders shall be given until at least 30 days after the occurrence thereof. For the purpose of this Section, the term
“default” means any event which is, or after notice or lapse of time or both would become, a Default with respect to Securities of such series.

 
Before the Trustee acts or refrains from acting, it may require an Officers’ Certificate or an Opinion of Counsel or both. The Trustee will not be liable for any action it

takes or omits to take in good faith in reliance on such Officers’ Certificate or Opinion of Counsel. The Trustee may consult with counsel and the written advice of such counsel
or any Opinion of Counsel will be full and complete authorization and protection from liability in respect of any action taken, suffered or omitted by it hereunder in good faith
and in reliance thereon.

 
The Trustee shall not be deemed to have notice of any Default or Event of Default unless a Responsible Officer of the Trustee has actual knowledge thereof or unless

written notice of any event which is in fact such a Default is received by a Responsible Officer of the Trustee at the Corporate Trust Office of the Trustee, and such notice
references the Notes and this Indenture.

 
Section 6.03. Certain Rights of Trustee.
 

Subject to the provisions of Section 6.01:
 

(1) the Trustee may rely and shall be protected in acting or refraining from acting upon any resolution, certificate, statement, instrument, opinion, report,
notice, request, direction, consent, order, bond, debenture, note, other evidence of indebtedness or other paper or document believed by it in good faith to be genuine and to have
been signed or presented by the proper party or parties;

 
(2) any request or direction of the Company mentioned herein shall be sufficiently evidenced by a Company Request or Company Order, and any resolution

of the Board of Directors shall be sufficiently evidenced by a Board Resolution;
 
(3) whenever in the administration of this Indenture the Trustee shall deem it desirable that a matter be proved or established prior to taking, suffering or

omitting any action hereunder, the Trustee (unless other evidence be herein specifically prescribed) may, in the absence of bad faith on its part, rely upon an Officers’
Certificate;

 
(4) the Trustee may consult with counsel of its selection and the advice of such counsel or any Opinion of Counsel shall be full and complete authorization

and protection in respect of any action taken, suffered or omitted by it hereunder in good faith and in reliance thereon;
 
(5) the Trustee shall be under no obligation to exercise any of the rights or powers vested in it by this Indenture at the request or direction of any of the

Holders pursuant to this Indenture, unless such Holders shall have offered to the Trustee security or indemnity reasonably satisfactory to the Trustee against the costs, expenses
and liabilities which might be incurred by it in compliance with such request or direction;
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(6) the Trustee shall not be bound to make any investigation into the facts or matters stated in any resolution, certificate, statement, instrument, opinion,

report, notice, request, direction, consent, order, bond, debenture, note, other evidence of indebtedness or other paper or document, but the Trustee, in its discretion, may make
such further inquiry or investigation into such facts or matters as it may see fit, and, if the Trustee shall determine to make such further inquiry or investigation, it shall be
entitled to examine the books, records and premises of the Company, personally or by agent or attorney at the sole cost of the Company and shall incur no liability or additional
liability of any kind by reason of such inquiry or investigation;

 
(7) the Trustee may execute any of the trusts or powers hereunder or perform any duties hereunder either directly or by or through agents or attorneys and the

Trustee shall not be responsible for any misconduct or negligence on the part of any agent or attorney appointed with due care by it hereunder;
 
(8) the Trustee shall not be liable for any action taken, suffered or omitted to be taken by it in good faith and reasonably believed by it to be authorized or

within the discretion or rights or powers conferred upon it by this Indenture;
 
(9) the Trustee shall not be deemed to have notice of any default or Event of Default unless a Responsible Officer of the Trustee has actual knowledge thereof

of unless written notice of any event which is in fact such a default is received by a Responsible Officer of the Trustee at the Corporate Trust Office of the Trustee, and such
notice references the Securities and this Indenture, unless the Trustee has received notice of such default or Event of Default pursuant to Section 10.04 hereof;

 
(10) the rights, privileges, protections, immunities and benefits given to the Trustee, including, without limitation, its right to be indemnified, are extended to,

and shall be enforceable by, the Trustee in each of its capacities hereunder;
 
(11) the Trustee may request that the Company deliver an Officers’ Certificate setting forth the names of individuals and/or titles of officers authorized at

such time to take specified actions pursuant to this Indenture, which Officers’ Certificate may be signed by any person authorized to sign an Officers’ Certificate, including any
person specified as so authorized in any such certificate previously delivered and not superseded;

 
(12) anything in this Indenture notwithstanding, in no event shall the Trustee be liable for special, indirect, punitive or consequential loss or damage of any

kind whatsoever (including but not limited to loss of profit), even if the Trustee has been advised as to the likelihood of such loss or damage and regardless of the form of
action; and

 
(13) the Trustee shall not be responsible or liable for any failure or delay in the performance of its obligations under this Indenture arising out of or caused,

directly or indirectly, by circumstances beyond its control, including, without limitation, acts of God; earthquakes; fire; flood; terrorism; wars and other military disturbances;
sabotage; epidemics or pandemics; riots; interruptions; loss or malfunctions of utilities, computer (hardware or software) or communication services; any act or provision of any
present of future law or regulation or governmental authority, the unavailability of the Federal Reserve Bank wire or telex or other wire; accidents; labor disputes; acts of civil or
military authority and governmental action.

 
Section 6.04. Not Responsible for Recitals or Issuance of Securities.
 

The recitals contained herein and in the Securities, except the Trustee’s certificates of authentication, shall be taken as the statements of the Company, and neither the



Trustee nor any Authenticating Agent assumes any responsibility for their correctness. The Trustee makes no representations as to the validity or sufficiency of this Indenture or
of the Securities. Neither the Trustee nor any Authenticating Agent shall be accountable for the use or application by the Company of Securities or the proceeds thereof.

 
Section 6.05. May Hold Securities.
 

The Trustee, any Authenticating Agent, any Paying Agent, any Security Registrar or any other agent of the Company, in its individual or any other capacity, may
become the owner or pledgee of Securities and, subject to Sections 6.08 and 6.13, may otherwise deal with the Company with the same rights it would have if it were not
Trustee, Authenticating Agent, Paying Agent, Security Registrar or such other agent.
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Section 6.06. Money Held in Trust.
 

Money held by the Trustee in trust hereunder need not be segregated from other funds except to the extent required by law. The Trustee shall be under no liability for
interest on any money received by it hereunder except as otherwise agreed in writing with the Company.

 
Section 6.07. Compensation and Reimbursement.
 

The Company agrees
 

(1) to pay to the Trustee from time to time such compensation as shall be agreed in writing between the Company and the Trustee for all services rendered by
it hereunder (which compensation shall not be limited by any provision of law in regard to the compensation of a trustee of an express trust);

 
(2) except as otherwise expressly provided herein, to reimburse the Trustee upon its request for all reasonable expenses, disbursements and advances incurred

or made by the Trustee in accordance with any provision of this Indenture (including the reasonable compensation and the expenses and disbursements of its agents and
counsel), except any such expense, disbursement or advance as may be attributable to its negligence, willful misconduct or bad faith; and

 
(3) to indemnify each of the Trustee and any predecessor Trustee and their officers, agents, directors and employees for, and to hold them harmless against,

any and all loss, liability, damage, claim or expense, including taxes (other than taxes based on the income of the Trustee) incurred without negligence, willful misconduct or
bad faith on its part, arising out of or in connection with the acceptance or administration of the trust or trusts hereunder, including the costs and expenses of defending itself
against any claim (whether against the Company, a Holder or any other Person) or liability in connection with the exercise or performance of any of its powers or duties
hereunder or in connection with enforcing the Provisions of this Section 6.07.

 
The Trustee shall have a lien prior to the Securities as to all property and funds held by it hereunder for any amount owing it or any predecessor Trustee pursuant to this

Section 6.07, except with respect to funds held in trust for the benefit of the Holders of particular Securities.
 
When the Trustee incurs expenses or renders services in connection with an Event of Default specified in Section 5.01(5) or Section 5.01(6), the expenses (including

the reasonable charges and expenses of its counsel) and the compensation for the services are intended to constitute expenses of administration under any applicable Federal or
State bankruptcy, insolvency or other similar law.

 
The provisions of this Section shall survive the termination of this Indenture.
 

Section 6.08. Conflicting Interests.
 

If the Trustee has or shall acquire a conflicting interest within the meaning of the Trust Indenture Act, the Trustee shall either eliminate such interest or resign, to the
extent and in the manner provided by, and subject to the provisions of, the Trust Indenture Act and this Indenture.

 
Section 6.09. Corporate Trustee Required; Eligibility.
 

There shall at all times be one (and only one) Trustee hereunder with respect to the Securities of each series, which may be Trustee hereunder for Securities of one or
more other series. Each Trustee shall be a Person that is eligible pursuant to the Trust Indenture Act to act as such, and has a combined capital and surplus of at least
$50,000,000. If any such Person publishes reports of condition at least annually, pursuant to law or to the requirements of its supervising or examining authority, then for the
purposes of this Section and to the extent permitted by the Trust Indenture Act, the combined capital and surplus of such Person shall be deemed to be its combined capital and
surplus as set forth in its most recent report of condition so published. If at any time the Trustee with respect to the Securities of any series shall cease to be eligible in
accordance with the provisions of this Section, it shall resign immediately in the manner and with the effect hereinafter specified in this Article.

 

33

 

 
Section 6.10. Resignation and Removal; Appointment of Successor.
 

(a) No resignation or removal of the Trustee and no appointment of a successor Trustee pursuant to this Article shall become effective until the acceptance of
appointment by the successor Trustee in accordance with the applicable requirements of Section 6.11.

 
(b) The Trustee may resign at any time with respect to the Securities of one or more series by giving written notice thereof to the Company. If the instrument of

acceptance by a successor Trustee required by Section 6.11 shall not have been delivered to the Trustee within 30 days after the giving of such notice of resignation, the
resigning Trustee may petition, at the expense of the Company, any court of competent jurisdiction for the appointment of a successor Trustee with respect to the Securities of
such series.

 
(c) The Trustee may be removed at any time with respect to the Securities of any series by Act of the Holders of a majority in principal amount of the Outstanding

Securities of such series, delivered to a Responsible Officer of the Trustee and to the Company. If the instrument of acceptance by a successor Trustee shall not have been
delivered to the Trustee within 30 days after the giving of such notice of removal, the Trustee being removed may petition, at the expense of the Company, any court of
competent jurisdiction for the appointment of a successor Trustee with respect to the Securities of such series.

 
(d) If at any time:
 

(1) the Trustee shall fail to comply with Section 6.08 after written request therefor by the Company or by any Holder who has been a bona fide Holder of a
Security for at least six months, or



 
(2) the Trustee shall cease to be eligible under Section 6.09 and shall fail to resign after written request therefor by the Company or by any such Holder, or
 
(3) the Trustee shall become incapable of acting or shall be adjudged a bankrupt or insolvent or a receiver of the Trustee or of its property shall be appointed

or any public officer shall take charge or control of the Trustee or of its property or affairs for the purpose of rehabilitation, conservation or liquidation, then, in any such case,
(A) the Company by a Board Resolution may remove the Trustee with respect to all Securities, or (B) subject to Section 5.14, any Holder who has been a bona fide Holder of a
Security for at least six months may, on behalf of himself and all others similarly situated, petition any court of competent jurisdiction for the removal of the Trustee with respect
to all Securities and the appointment of a successor Trustee or Trustees.

 
(e) If the Trustee shall resign, be removed or become incapable of acting, or if a vacancy shall occur in the office of Trustee for any cause, with respect to the Securities

of one or more series, the Company, by a Board Resolution, shall promptly appoint a successor Trustee or Trustees with respect to the Securities of that or those series (it being
understood that any such successor Trustee may be appointed with respect to the Securities of one or more or all of such series and that at any time there shall be only one
Trustee with respect to the Securities of any particular series) and shall comply with the applicable requirements of Section 6.11. If, within one year after such resignation,
removal or incapability, or the occurrence of such vacancy, a successor Trustee with respect to the Securities of any series shall be appointed by Act of the Holders of a majority
in principal amount of the Outstanding Securities of such series delivered to the Company and the retiring Trustee, the successor Trustee so appointed shall, forthwith upon its
acceptance of such appointment in accordance with the applicable requirements of Section 6.11, become the successor Trustee with respect to the Securities of such series and to
that extent supersede the successor Trustee appointed by the Company. If no successor Trustee with respect to the Securities of any series shall have been so appointed by the
Company or the Holders and accepted appointment in the manner required by Section 6.11, any Holder who has been a bona fide Holder of a Security of such series for at least
six months may, on behalf of himself and all others similarly situated, petition any court of competent jurisdiction for the appointment of a successor Trustee with respect to the
Securities of such series.
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(f) The Company shall give notice of each resignation and each removal of the Trustee with respect to the Securities of any series and each appointment of a successor

Trustee with respect to the Securities of any series to all Holders of Securities of such series in the manner provided in Section 1.06. Each notice shall include the name of the
successor Trustee with respect to the Securities of such series and the address of its Corporate Trust Office.

 
The provisions of this Section shall survive the termination of this Indenture.
 

Section 6.11. Acceptance of Appointment by Successor.
 

(a) In case of the appointment hereunder of a successor Trustee with respect to all Securities, every such successor Trustee so appointed shall execute, acknowledge
and deliver to the Company and to the retiring Trustee an instrument accepting such appointment, and thereupon the resignation or removal of the retiring Trustee shall become
effective and such successor Trustee, without any further act, deed or conveyance, shall become vested with all the rights, powers, trusts and duties of the retiring Trustee; but,
on the request of the Company or the successor Trustee, such retiring Trustee shall, upon payment of its charges (including fees and expenses of its agents and counsel), execute
and deliver an instrument transferring to such successor Trustee all the rights, powers and trusts of the retiring Trustee and shall duly assign, transfer and deliver to such
successor Trustee all property and money held by such retiring Trustee hereunder.

 
(b) In case of the appointment hereunder of a successor Trustee with respect to the Securities of one or more (but not all) series, the Company, the retiring Trustee and

each successor Trustee with respect to the Securities of one or more series shall execute and deliver an indenture supplemental hereto wherein each successor Trustee shall
accept such appointment and which (1) shall contain such provisions as shall be necessary or desirable to transfer and confirm to, and to vest in, each successor Trustee all the
rights, powers, trusts and duties of the retiring Trustee with respect to the Securities of that or those series to which the appointment of such successor Trustee relates, (2) if the
retiring Trustee is not retiring with respect to all Securities, shall contain such provisions as shall be deemed necessary or desirable to confirm that all the rights, powers, trusts
and duties of the retiring Trustee with respect to the Securities of that or those series as to which the retiring Trustee is not retiring shall continue to be vested in the retiring
Trustee, and (3) shall add to or change any of the provisions of this Indenture as shall be necessary to provide for or facilitate the administration of the trusts hereunder by more
than one Trustee, it being understood that nothing herein or in such supplemental indenture shall constitute such Trustees co-trustees of the same trust and that each such Trustee
shall be trustee of a trust or trusts hereunder separate and apart from any trust or trusts hereunder administered by any other such Trustee; and upon the execution and delivery of
such supplemental indenture the resignation or removal of the retiring Trustee shall become effective to the extent provided therein and each such successor Trustee, without
any further act, deed or conveyance, shall become vested with all the rights, powers, trusts and duties of the retiring Trustee with respect to the Securities of that or those series
to which the appointment of such successor Trustee relates; but, on request of the Company or any successor Trustee, such retiring Trustee shall, upon payment of fees and
expenses of its agents and counsel, duly assign, transfer and deliver to such successor Trustee all property and money held by such retiring Trustee hereunder with respect to the
Securities of that or those series to which the appointment of such successor Trustee relates.

 
(c) Upon request of any such successor Trustee, the Company shall execute any and all instruments for more fully and certainly vesting in and confirming to such

successor Trustee all such rights, powers and trusts referred to in the first or second preceding paragraph, as the case may be.
 
(d) No successor Trustee shall accept its appointment unless at the time of such acceptance such successor Trustee shall be qualified and eligible under this Article.
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Section 6.12. Merger, Conversion, Consolidation or Succession to Business.
 

Any Person into which the Trustee may be merged or converted or with which it may be consolidated, or any Person resulting from any merger, conversion or
consolidation to which the Trustee shall be a party, or any Person succeeding to all or substantially all the corporate trust business of the Trustee, shall be the successor of the
Trustee hereunder, provided such Person shall be otherwise qualified and eligible under this Article, without the execution or filing of any paper or any further act on the part of
any of the parties hereto. In case any Securities shall have been authenticated, but not delivered, by the Trustee then in office, any successor by merger, conversion or
consolidation to such authenticating Trustee may adopt such authentication and deliver the Securities so authenticated with the same effect as if such successor Trustee had itself
authenticated such Securities.

 
Section 6.13. Preferential Collection of Claims Against Company.
 

If and when the Trustee shall be or become a creditor of the Company (or any other obligor upon the Securities), the Trustee shall be subject to the provisions of the
Trust Indenture Act regarding the collection of claims against the Company (or any such other obligor).

 
Section 6.14. Appointment of Authenticating Agent.
 

The Trustee may appoint an Authenticating Agent or Agents with respect to one or more series of Securities which shall be authorized to act on behalf of the Trustee to



authenticate Securities of such series issued upon original issue and upon exchange, registration of transfer, partial conversion or partial redemption thereof or pursuant to
Section 3.06, and Securities so authenticated shall be entitled to the benefits of this Indenture and shall be valid and obligatory for all purposes as if authenticated by the Trustee
hereunder. Wherever reference is made in this Indenture to the authentication and delivery of Securities by the Trustee or the Trustee’s certificate of authentication, such
reference shall be deemed to include authentication and delivery on behalf of the Trustee by an Authenticating Agent and a certificate of authentication executed on behalf of
the Trustee by an Authenticating Agent. Each Authenticating Agent shall be acceptable to the Company and shall at all times be a corporation organized and doing business
under the laws of the United States of America, any State thereof or the District of Columbia, authorized under such laws to act as Authenticating Agent, having a combined
capital and surplus of not less than $50,000,000 and subject to supervision or examination by Federal or State authority. If such Authenticating Agent publishes reports of
condition at least annually, pursuant to law or to the requirements of said supervising or examining authority, then for the purposes of this Section, the combined capital and
surplus of such Authenticating Agent shall be deemed to be its combined capital and surplus as set forth in its most recent report of condition so published. If at any time an
Authenticating Agent shall cease to be eligible in accordance with the provisions of this Section, such Authenticating Agent shall resign immediately in the manner and with the
effect specified in this Section.

 
Any Person into which an Authenticating Agent may be merged or converted or with which it may be consolidated, or any Person resulting from any merger,

conversion or consolidation to which such Authenticating Agent shall be a party, or any Person succeeding to all or substantially all of the corporate agency or corporate trust
business of an Authenticating Agent, shall continue to be an Authenticating Agent, provided such Person shall be otherwise eligible under this Section, without the execution or
filing of any paper or any further act on the part of the Trustee or the Authenticating Agent.

 
An Authenticating Agent may resign at any time by giving written notice thereof to the Trustee and to the Company. The Trustee may at any time terminate the agency

of an Authenticating Agent by giving written notice thereof to such Authenticating Agent and to the Company. Upon receiving such a notice of resignation or upon such a
termination, or in case at any time such Authenticating Agent shall cease to be eligible in accordance with the provisions of this Section, the Trustee may appoint a successor
Authenticating Agent which shall be acceptable to the Company and shall give notice of such appointment in the manner provided in Section 1.06 to all Holders of Securities of
the series with respect to which such Authenticating Agent will serve. Any successor Authenticating Agent upon acceptance of its appointment hereunder shall become vested
with all the rights, powers and duties of its predecessor hereunder, with like effect as if originally named as an Authenticating Agent. No successor Authenticating Agent shall
be appointed unless eligible under the provisions of this Section.

 
The Company agrees to pay to each Authenticating Agent from time to time reasonable compensation for its services under this Section.
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If an appointment with respect to one or more series is made pursuant to this Section, the Securities of such series may have endorsed thereon, in addition to the

Trustee’s certificate of authentication, an alternative certificate of authentication in the following form.
 
This is one of the Securities of the series designated therein referred to in the within-mentioned Indenture.
 

__________________________________________________________,
 

As Trustee
 

By__________________________,
As Authenticating Agent

 
By__________________________

Authorized Signatory
 

ARTICLE SEVEN
 

HOLDERS’ LISTS AND REPORTS BY TRUSTEE AND COMPANY
 

Section 7.01. Company to Furnish Trustee Names and Addresses of Holders.
 

The Company will furnish or cause to be furnished to the Trustee:
 

(1) semi-annually, not later than 10 calendar days after each Regular Record Date in each year, a list for each series of Securities, in such form as the Trustee
may reasonably require, of the names and addresses of the Holders of Securities of each series as of the preceding Regular Record Date, and

 
(2) at such other times as the Trustee may request in writing, within 30 days after the receipt by the Company of any such request, a list of similar form and

content as of a date not more than 15 days prior to the time such list is furnished; excluding from any such list names and addresses received by the Trustee in its capacity as
Security Registrar.

 
Section 7.02. Preservation of Information; Communications to Holders.
 

The Trustee shall preserve, in as current a form as is reasonably practicable, the names and addresses of Holders contained in the most recent list furnished to the
Trustee as provided in Section 7.01 and the names and addresses of Holders received by the Trustee in its capacity as Security Registrar. The Trustee may destroy any list
furnished to it as provided in Section 7.01 upon receipt of a new list so furnished.

 
The rights of Holders to communicate with other Holders with respect to their rights under this Indenture or under the Securities, and the corresponding rights and

privileges of the Trustee, shall be as provided by the Trust Indenture Act.
 
Every Holder of Securities, by receiving and holding the same, agrees with the Company and the Trustee that neither the Company nor the Trustee nor any agent of

either of them shall be held accountable by reason of any disclosure of information as to names and addresses of Holders made pursuant to the Trust Indenture Act.
 

Section 7.03. Reports by Trustee.
 

(a) Within 60 days after May 15 of each year commencing with the year 20__, the Trustee shall transmit by mail to all Holders of Securities of each series, as their
names and addresses appear in the Security Register, and to any other Persons specified in Section 313(c) of the Trust Indenture Act, a brief report dated as of such May 15, in
accordance with, and to the extent required under, Section 313 of the Trust Indenture Act.
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(b) A copy of each such report shall, at the time of such transmission to Holders, be filed by the Trustee with each stock exchange upon which the Securities of any

series are listed, with the Commission and with the Company. The Company will notify the Trustee when the Securities of any series are listed on any stock exchange.
 

Section 7.04. Reports by Company.
 

The Company shall file with the Trustee and the Commission, and transmit to Holders, such information, documents and other reports, and such summaries thereof, as
may be required pursuant to the Trust Indenture Act at the times and in the manner provided pursuant to such Act; provided that any such information, documents or reports
required to be filed with the Commission pursuant to Section 13 or 15(d) of the Exchange Act shall be filed with the Trustee within 15 days after the same is so required to be
filed with the Commission.

 
Delivery of such reports, information and documents to the Trustee is for informational purposes only and the Trustee’s receipt of such shall not constitute constructive

notice of any information contained therein or determinable from information contained therein, including the Company’s compliance with any of its covenants hereunder (as to
which the Trustee is entitled to rely exclusively on Officers’ Certificates).

 
ARTICLE EIGHT

 
CONSOLIDATION, MERGER, CONVEYANCE, TRANSFER OR LEASE

 
Section 8.01. Company May Consolidate, Etc., Only on Certain Terms.
 

The Company shall not consolidate with or merge into any other Person or convey, transfer or lease its properties and assets substantially as an entirety to any Person,
unless:

 
(1) the corporation formed by such consolidation or into which the Company is merged or the Person which acquires by conveyance or transfer, or which

leases, the properties and assets of the Company substantially as an entirety shall be a corporation, partnership or trust, shall be organized and validly existing under the laws of
Canada or U.S. and shall expressly assume, by an indenture supplemental hereto, executed and delivered to the Trustee, in form satisfactory to the Trustee, the due and punctual
payment of the principal of and any premium and interest on all the Securities and the performance or observance of every covenant of this Indenture on the part of the Company
to be performed or observed and, if applicable, shall have provided for conversion rights in accordance with Section 15.11;

 
(2) immediately after giving effect to such transaction and treating any indebtedness which becomes an obligation of the Company or any Subsidiary as a

result of such transaction as having been incurred by the Company or such Subsidiary at the time of such transaction, no Event of Default, and no event which, after notice or
lapse of time or both, would become an Event of Default, shall have happened and be continuing; and

 
(3) the Company has delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that such consolidation, merger, conveyance,

transfer or lease and, if a supplemental indenture is required in connection with such transaction, such supplemental indenture comply with this Article and that all conditions
precedent herein provided for relating to such transaction have been complied with.

 
Section 8.02. Successor Substituted.
 

Upon any consolidation of the Company with, or merger of the Company into, any other Person or any conveyance, transfer or lease of the properties and assets of the
Company substantially as an entirety in accordance with Section 8.01, the successor Person formed by such consolidation or into which the Company is merged or to which
such conveyance, transfer or lease is made shall succeed to, and be substituted for, and may exercise every right and power of, the Company under this Indenture with the same
effect as if such successor Person had been named as the Company herein, and thereafter, except in the case of a lease, the predecessor Person shall be relieved of all obligations
and covenants under this Indenture and the Securities.
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ARTICLE NINE

 
SUPPLEMENTAL INDENTURES

 
Section 9.01. Supplemental Indentures Without Consent of Holders.
 

Without the consent of any Holders, the Company, when authorized by a Board Resolution, and the Trustee, at any time and from time to time, may enter into one or
more indentures supplemental hereto, in form satisfactory to the Trustee, for any of the following purposes:

 
(1) to evidence the succession of another Person to the Company and the assumption by any such successor of the covenants of the Company herein and in the

Securities; or
 
(2) to add to the covenants of the Company for the benefit of the Holders of all or any series of Securities (and if such covenants are to be for the benefit of

less than all series of Securities, stating that such covenants are expressly being included solely for the benefit of such series) or to surrender any right or power herein conferred
upon the Company; or

 
(3) to add any additional Events of Default for the benefit of the Holders of all or any series of Securities (and if such additional Events of Default are to be for

the benefit of less than all series of Securities, stating that such additional Events of Default are expressly being included solely for the benefit of such series); or
 
(4) to add to or change any of the provisions of this Indenture to such extent as shall be necessary to permit or facilitate the issuance of Securities in bearer

form, registrable or not registrable as to principal, and with or without interest coupons, or to permit or facilitate the issuance of Securities in uncertificated form; or
 
(5) to add to, change or eliminate any of the provisions of this Indenture in respect of one or more series of Securities, provided that any such addition, change

or elimination (A) shall neither (i) apply to any Security of any series created prior to the execution of such supplemental indenture and entitled to the benefit of such provision
nor (ii) modify the rights of the Holder of any such Security with respect to such provision or (B) shall become effective only when there is no such Security Outstanding; or

 
(6) to secure the Securities; or
 
(7) to establish the form or terms of Securities of any series as permitted by Sections 2.01 and 3.01; or
 
(8) to evidence and provide for the acceptance of appointment hereunder by a successor Trustee with respect to the Securities of one or more series and to add

to or change any of the provisions of this Indenture as shall be necessary to provide for or facilitate the administration of the trusts hereunder by more than one Trustee, pursuant
to the requirements of Section 6.11;



 
(9) to make provision with respect to the conversion rights of Holders pursuant to the requirements of Section 15.12, if applicable; or
 
(10) to cure any ambiguity, to correct or supplement any provision herein which may be defective or inconsistent with any other provision herein, or to make

any other provisions with respect to matters or questions arising under this Indenture, provided that such action pursuant to this clause (10) shall not adversely affect the
interests of the Holders of Securities of any series in any material respect.

 
Notwithstanding any provision in this Indenture or otherwise, the rights of Entitled Persons in respect of Other Financial Obligations under this Indenture and

otherwise in respect of the Securities or any series of the Securities may, at any time and from time to time, be modified in any respect or eliminated without the consent of any
Entitled Person in respect of Other Financial Obligations.
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Section 9.02. Supplemental Indentures with Consent of Holders.
 

With the consent of the Holders of not less than a majority in principal amount of the Outstanding Securities of each series affected by such supplemental indenture, by
Act of said Holders delivered to the Company and the Trustee, the Company, when authorized by a Board Resolution, and the Trustee may enter into an indenture or indentures
supplemental hereto for the purpose of adding any provisions to or changing in any manner or eliminating any of the provisions of this Indenture or of modifying in any manner
the rights of the Holders of Securities of such series under this Indenture; provided, however, that no such supplemental indenture shall, without the consent of the Holder of
each Outstanding Security affected thereby:

 
(1) change the Stated Maturity of the principal of, or any installment of principal of or interest on, any Security, or reduce the principal amount thereof or the

rate of interest thereon or any premium payable upon the redemption thereof, or reduce the amount of the principal of an Original Issue Discount Security or any other Security
which would be due and payable upon an acceleration of the Maturity thereof pursuant to Section 5.02, or change any Place of Payment where, or the coin or currency in which,
any Security or any premium or interest thereon is payable, or impair the right to institute suit for the enforcement of any such payment on or after the Stated Maturity thereof
(or, in the case of redemption, on or after the Redemption Date), or modify the provisions of this Indenture with respect to the subordination of the Securities in a manner
adverse to the Holders, or adversely affect the right to convert any Security as provided in Article Fifteen (except as permitted by Section 9.01(9); or

 
(2) reduce the percentage in principal amount of the Outstanding Securities of any series, the consent of whose Holders is required for any such supplemental

indenture, or the consent of whose Holders is required for any waiver (of compliance with certain provisions of this Indenture or certain defaults hereunder and their
consequences) provided for in this Indenture; or

 
(3) modify any of the provisions of this Section, Section 5.13 or Section 10.08, except to increase any such percentage or to provide that certain other

provisions of this Indenture cannot be modified or waived without the consent of the Holder of each Outstanding Security affected thereby; provided, however, that this clause
shall not be deemed to require the consent of any Holder with respect to changes in the references to “the Trustee” and concomitant changes in this Section and Section 10.08, or
the deletion of this proviso, in accordance with the requirements of Sections 6.11 and 9.01(8).

 
A supplemental indenture which changes or eliminates any covenant or other provision of this Indenture which has expressly been included solely for the benefit of

one or more particular series of Securities, or which modifies the rights of the Holders of Securities of such series with respect to such covenant or other provision, shall be
deemed not to affect the rights under this Indenture of the Holders of Securities of any other series.

 
It shall not be necessary for any Act of Holders under this Section to approve the particular form of any proposed supplemental indenture, but it shall be sufficient if

such Act shall approve the substance thereof.
 

Section 9.03. Execution of Supplemental Indentures.
 

In executing, or accepting the additional trusts created by, any supplemental indenture permitted by this Article or the modifications thereby of the trusts created by this
Indenture, the Trustee shall be entitled to receive, and (subject to Section 6.01) shall be fully protected in relying upon, an Officer’s Certificate and an Opinion of Counsel
stating that the execution of such supplemental indenture is authorized or permitted by this Indenture. The Trustee may, but shall not be obligated to, enter into any such
supplemental indenture which affects the Trustee’s own rights, duties or immunities under this Indenture or otherwise.

 
Section 9.04. Effect of Supplemental Indentures.
 

Upon the execution of any supplemental indenture under this Article, this Indenture shall be modified in accordance therewith, and such supplemental indenture shall
form a part of this Indenture for all purposes; and every Holder of Securities theretofore or thereafter authenticated and delivered hereunder shall be bound thereby.
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Section 9.05. Conformity with Trust Indenture Act.
 

Every supplemental indenture executed pursuant to this Article shall conform to the requirements of the Trust Indenture Act.
 

Section 9.06. Reference in Securities to Supplemental Indentures.
 

Securities of any series authenticated and delivered after the execution of any supplemental indenture pursuant to this Article may, and shall if required by the Trustee,
bear a notation in form approved by the Trustee as to any matter provided for in such supplemental indenture. If the Company shall so determine, new Securities of any series so
modified as to conform, in the opinion of the Trustee and the Company, to any such supplemental indenture may be prepared and executed by the Company and authenticated
and delivered by the Trustee in exchange for Outstanding Securities of such series.

 
Section 9.07. Notice to Holders.
 

After any supplemental indenture under this Article become effective, the Company shall mail to the Holders a notice briefly describing such supplemental Indenture;
provided, however, that the failure to give such notice to all Holders, or any defect therein, shall not impair or affect the validity of such supplemental indenture.

 
ARTICLE TEN

 
COVENANTS



 
Section 10.01. Payment of Principal, Premium and Interest.
 

The Company covenants and agrees for the benefit of each series of Securities that it will duly and punctually pay the principal of and any premium and interest on the
Securities of that series in accordance with the terms of the Securities and this Indenture.

 
Section 10.02. Maintenance of Office or Agency.
 

(a) The Company will maintain in each Place of Payment for any series of Securities an office or agency where Securities of that series may be presented or
surrendered for payment, where Securities of that series may be surrendered for registration of transfer or exchange, where convertible securities may be surrendered for
conversion and where notices and demands to or upon the Company in respect of the Securities of that series and this Indenture may be served. The Company will give prompt
written notice to the Trustee of the location, and any change in the location, of such office or agency. If at any time the Company shall fail to maintain any such required office
or agency or shall fail to furnish the Trustee with the address thereof, such presentations, surrenders, notices and demands may be made or served at the Corporate Trust Office
of the Trustee, and the Company hereby appoints the Trustee as its agent to receive all such presentations, surrenders, notices and demands.

 
(b) The Company may also from time to time designate one or more other offices or agencies where the Securities of one or more series may be presented or

surrendered for any or all such purposes and may from time to time rescind such designations; provided, however, that no such designation or rescission shall in any manner
relieve the Company of its obligation to maintain an office or agency in each Place of Payment for Securities of any series for such purposes. The Company will give prompt
written notice to the Trustee of any such designation or rescission and of any change in the location of any such other office or agency.

 
Section 10.03. Money for Securities Payments to Be Held in Trust.
 

If the Company shall at any time act as its own Paying Agent with respect to any series of Securities, it will, on or before each due date of the principal of or any
premium or interest on any of the Securities of that series, segregate and hold in trust for the benefit of the Persons entitled thereto a sum sufficient to pay the principal and any
premium and interest so becoming due until such sums shall be paid to such Persons or otherwise disposed of as herein provided and will promptly notify the Trustee of its
action or failure so to act.
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Whenever the Company shall have one or more Paying Agents for any series of Securities, it will, prior to each due date of the principal of or any premium or interest

on any Securities of that series, deposit with a Paying Agent a sum sufficient to pay such amount, such sum to be held as provided by the Trust Indenture Act, and (unless such
Paying Agent is the Trustee) the Company will promptly notify the Trustee of its action or failure so to act.

 
The Company will cause each Paying Agent for any series of Securities other than the Trustee to execute and deliver to the Trustee an instrument in which such Paying

Agent shall agree with the Trustee, subject to the provisions of this Section, that such Paying Agent will (1) comply with the provisions of the Trust Indenture Act applicable to it
as a Paying Agent and (2) during the continuance of any default by the Company (or any other obligor upon the Securities of that series) in the making of any payment in respect
of the Securities of that series, upon the written request of the Trustee, forthwith pay to the Trustee all sums held in trust by such Paying Agent for payment in respect of the
Securities of that series.

 
The Company may at any time, for the purpose of obtaining the satisfaction and discharge of this Indenture or for any other purpose, pay, or by Company Order direct

any Paying Agent to pay, to the Trustee all sums held in trust by the Company or such Paying Agent, such sums to be held by the Trustee upon the same trusts as those upon
which such sums were held by the Company or such Paying Agent; and, upon such payment by any Paying Agent to the Trustee, such Paying Agent shall be released from all
further liability with respect to such money.

 
Any money deposited with the Trustee or any Paying Agent, or then held by the Company, in trust for the payment of the principal of or any premium or interest on any

Security of any series and remaining unclaimed for two years after such principal, premium or interest has become due and payable shall be paid to the Company on Company
Request, or (if then held by the Company) shall be discharged from such trust; and the Holder of such Security shall thereafter, as an unsecured general creditor, look only to
the Company for payment thereof, and all liability of the Trustee or such Paying Agent with respect to such trust money, and all liability of the Company as trustee thereof, shall
thereupon cease; provided, however, that the Trustee or such Paying Agent, before being required to make any such repayment, may at the expense of the Company cause to be
published once, in a newspaper published in the English language, customarily published on each Business Day and of general circulation in the Borough of Manhattan, The
City of New York, notice that such money remains unclaimed and that, after a date specified therein, which shall not be less than 30 days from the date of such publication, any
unclaimed balance of such money then remaining will be repaid to the Company.

 
Section 10.04. Statement by Officers as to Default.
 

The Company will deliver to the Trustee, within 120 days after the end of each fiscal year of the Company ending after the date hereof, an Officers’ Certificate, stating
whether or not to the best knowledge of the signers thereof the Company is in default in the performance and observance of any of the terms, provisions and conditions of this
Indenture (without regard to any period of grace or requirement of notice provided hereunder) and, if the Company shall be in default, specifying all such defaults and the nature
and status thereof of which they may have knowledge.

 
The Company shall deliver to the Trustee, as soon as possible and in any event within five days after the Company becomes aware of the occurrence of any Default or

Event of Default or an event which, with notice or the lapse of time or both, would constitute a Default or Event of Default, an Officers’ Certificate setting forth the details of
such Default or Event of Default and the action which the Company proposes to take with respect thereto.

 
Section 10.05. Existence.
 

Subject to Article Eight, the Company will do or cause to be done all things necessary to preserve and keep in full force and effect its corporate existence and the rights
(charter and statutory) and franchises of the Company; provided, however, that the Company shall not be required to preserve any such right or franchise if the Board of
Directors shall determine that the preservation thereof is no longer desirable in the conduct of the business of the Company and that the loss thereof is not disadvantageous in
any material respect to the Holders.
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Section 10.06. Maintenance of Properties.
 

The Company will cause all properties used or useful in the conduct of its business or the business of any Subsidiary to be maintained and kept in good condition,
repair and working order (ordinary wear and tear and casualty excepted) and supplied with all necessary equipment and will cause to be made all necessary repairs, renewals,



replacements, betterments and improvements thereof, all as in the judgment of the Company may be necessary so that the business carried on in connection therewith may be
properly and advantageously conducted at all times; provided, however, that nothing in this Section shall prevent the Company from discontinuing the operation or maintenance
of any of such properties if such discontinuance is, in the judgment of the Company, desirable in the conduct of its business or the business of any Subsidiary and not
disadvantageous in any material respect to the Holders.

 
Section 10.07. Payment of Taxes and Other Claims.
 

The Company will pay or discharge or cause to be paid or discharged, before the same shall become delinquent, (1) all material taxes, assessments and governmental
charges levied or imposed upon the Company or any Subsidiary or upon the income, profits or property of the Company or any Subsidiary, and (2) all lawful claims for labor,
materials and supplies which, if unpaid, might by law become a lien upon a material portion of the property of the Company or any Subsidiary; provided, however, that the
Company shall not be required to pay or discharge or cause to be paid or discharged any such tax, assessment, charge or claim whose amount, applicability or validity is being
contested in good faith by appropriate proceedings.

 
Section 10.08. Waiver of Certain Covenants.
 

Except as otherwise specified as contemplated by Section 3.01 for Securities of such series, the Company may, with respect to the Securities of any series, omit in any
particular instance to comply with any term, provision or condition set forth in any covenant provided pursuant to Section 3.01(18), 9.01(2) or 9.01(7) for the benefit of the
Holders of such series or in any of Sections 10.05 to 10.07 inclusive if before the time for such compliance the Holders of not less than a majority in principal amount of the
Outstanding Securities of such series shall, by Act of such Holders, either waive such compliance in such instance or generally waive compliance with such term, provision or
condition, but no such waiver shall extend to or affect such term, provision or condition except to the extent so expressly waived, and, until such waiver shall become effective,
the obligations of the Company and the duties of the Trustee in respect of any such term, provision or condition shall remain in full force and effect.

 
Section 10.09. Calculation of Original Issue Discount.
 

The Company shall file with the Trustee promptly at the end of each calendar year (i) a written notice specifying the amount of original issue discount (including daily
rates and accrual periods) accrued on Outstanding Securities as of the end of such year and (ii) such other specific information relating to such original issue discount as may
then be relevant under the Internal Revenue Code of 1986, as amended from time to time.

 
ARTICLE ELEVEN

 
REDEMPTION OF SECURITIES

 
Section 11.01. Applicability of Article.
 

Securities of any series which are redeemable before their Stated Maturity shall be redeemable in accordance with their terms and (except as otherwise specified as
contemplated by Section 3.01 for such Securities) in accordance with this Article.

 
Section 11.02. Election to Redeem; Notice to Trustee.
 

The election of the Company to redeem any Securities shall be evidenced by a Board Resolution or in another manner specified as contemplated by Section 3.01 for
such Securities. In case of any redemption at the election of the Company of the Securities of any series (including any such redemption affecting only a single Security), the
Company shall, at least 60 days prior to the Redemption Date fixed by the Company (unless a shorter notice shall be satisfactory to the Trustee), notify the Trustee of such
Redemption Date, of the principal amount of Securities of such series to be redeemed and, if applicable, of the tenor of the Securities to be redeemed. In the case of any
redemption of Securities prior to the expiration of any restriction on such redemption provided in the terms of such Securities or elsewhere in this Indenture, the Company shall
furnish the Trustee with an Officers’ Certificate evidencing compliance with such restriction.
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Section 11.03. Selection by Trustee of Securities to Be Redeemed.
 

If less than all the Securities of any series are to be redeemed (unless all the Securities of a specified tenor are to be redeemed, the particular Securities to be redeemed
shall be selected not more than 60 days prior to the Redemption Date by the Trustee, from the Outstanding Securities of such series not previously called for redemption, by
such method as the Trustee shall deem fair and appropriate (but subject to compliance with the rules of any securities exchange on which the securities of such series may be
listed) and which may provide for the selection for redemption of a portion of the principal amount of any Security of such series, provided that the unredeemed portion of the
principal amount of any Security shall be in an authorized denomination (which shall not be less than the minimum authorized denomination) for such Security. If less than all
the Securities of such series and of a specified tenor are to be redeemed, the particular Securities to be redeemed shall be selected not more than 60 days prior to the Redemption
Date by the Trustee, from the Outstanding Securities of such series and specified tenor not previously called for redemption in accordance with the preceding sentence.

 
The Trustee shall promptly notify the Company in writing of the Securities selected for redemption as aforesaid and, in case of any Securities selected for partial

redemption as aforesaid, the principal amount thereof to be redeemed.
 
For all purposes of this Indenture, unless the context otherwise requires, all provisions relating to the redemption of Securities shall relate, in the case of any Securities

redeemed or to be redeemed only in part, to the portion of the principal amount of such Securities which has been or is to be redeemed.
 

Section 11.04. Notice of Redemption.
 

Notice of redemption shall be given by first-class mail, postage prepaid, mailed not less than 30 nor more than 60 days prior to the Redemption Date, to each Holder of
Securities to be redeemed, at his address appearing in the Security Register.

 
All notices of redemption shall identify the Securities to be redeemed (including CUSIP number) and shall state:
 

(1) the Redemption Date,
 
(2) the Redemption Price,
 
(3) if less than all the Outstanding Securities of any series are to be redeemed, the identification (and, in the case of partial redemption of any such Securities,

the principal amounts) of the particular Securities to be redeemed,
 
(4) that on the Redemption Date the Redemption Price will become due and payable upon each such Security to be redeemed and, if applicable, that interest

thereon will cease to accrue on and after said date,
 



(5) the conversion price, the date on which the right to convert the Securities to be redeemed will terminate and the place or places where such Securities may
be surrendered for conversion,

 
(6) the place or places where each such Security is to be surrendered for payment of the Redemption Price, and
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(7) that the redemption is for a sinking fund, if such is the case.
 

Notice of redemption of Securities to be redeemed at the election of the Company shall be given by the Company or, at the Company’s request, by the Trustee in the
name and at the expense of the Company.

 
Section 11.05. Deposit of Redemption Price.
 

Prior to any Redemption Date, the Company shall deposit with the Trustee or with a Paying Agent (or, if the Company is acting as its own Paying Agent, segregate and
hold in trust as provided in Section 10.03) an amount of money sufficient to pay the Redemption Price of, and (except if the Redemption Date shall be an Interest Payment Date)
accrued interest on, all the Securities which are to be redeemed on that date other than any convertible Securities called for redemption on that date which have been converted
prior to the date of such deposit.

 
If any convertible Security called for redemption is converted, any money deposited with the Trustee or with any Paying Agent or so segregated and held in trust for

the redemption of such Security shall (subject to any right of the Holder of such Security or any Predecessor Security to receive interest as provided in the last paragraph of
Section 3.07) be paid to the Company upon Company Request or, if then held by the Company, shall be discharged from such trust.

 
Section 11.06. Securities Payable on Redemption Date.
 

Notice of redemption having been given as aforesaid, the Securities so to be redeemed shall, on the Redemption Date, become due and payable at the Redemption
Price therein specified, and from and after such date (unless the Company shall default in the payment of the Redemption Price and accrued interest) such Securities shall cease
to bear interest. Upon surrender of any such Security for redemption in accordance with said notice, such Security shall be paid by the Company at the Redemption Price,
together with accrued interest to the Redemption Date; provided, however, that, unless otherwise specified as contemplated by Section 3.01, installments of interest whose Stated
Maturity is on or prior to the Redemption Date will be payable to the Holders of such Securities, or one or more Predecessor Securities, registered as such at the close of
business on the relevant Record Dates according to their terms and the provisions of Section 3.07.

 
If any Security called for redemption shall not be so paid upon surrender thereof for redemption, the principal and any premium shall, until paid, bear interest from the

Redemption Date at the rate prescribed therefor in the Security.
 

Section 11.07. Securities Redeemed in Part.
 

Any Security which is to be redeemed only in part shall be surrendered at a Place of Payment therefor (with, if the Company or the Trustee so requires, due
endorsement by, or a written instrument of transfer in form satisfactory to the Company and the Trustee duly executed by, the Holder thereof or his attorney duly authorized in
writing), and the Company shall execute, and the Trustee shall authenticate and deliver to the Holder of such Security without service charge, a new Security or Securities of the
same series and of like tenor, of any authorized denomination as requested by such Holder, in aggregate principal amount equal to and in exchange for the unredeemed portion
of the principal of the Security so surrendered.

 
ARTICLE TWELVE

 
SINKING FUNDS

 
Section 12.01. Applicability of Article.
 

The provisions of this Article shall be applicable to any sinking fund for the retirement of Securities of any series except as otherwise specified as contemplated by
Section 3.01 for such Securities.

 
The minimum amount of any sinking fund payment provided for by the terms of any Securities is herein referred to as a “mandatory sinking fund payment”, and any

payment in excess of such minimum amount provided for by the terms of such Securities is herein referred to as an “optional sinking fund payment”. If provided for by the
terms of any Securities, the cash amount of any sinking fund payment may be subject to reduction as provided in Section 12.02. Each sinking fund payment shall be applied to
the redemption of Securities as provided for by the terms of such Securities.
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Section 12.02. Satisfaction of Sinking Fund Payments with Securities.
 

The Company (1) may deliver Outstanding Securities of a series (other than any previously called for redemption) and (2) may apply as a credit Securities of a series
which have been converted pursuant to Article Fifteen or which have been redeemed either at the election of the Company pursuant to the terms of such Securities or through
the application of permitted optional sinking fund payments pursuant to the terms of such Securities, in each case in satisfaction of all or any part of any sinking fund payment
with respect to any Securities of such series required to be made pursuant to the terms of such Securities as and to the extent provided for by the terms of such Securities;
provided that the Securities to be so credited have not been previously so credited. The Securities to be so credited shall be received and credited for such purpose by the Trustee
at the Redemption Price, as specified in the Securities so to be redeemed, for redemption through operation of the sinking fund and the amount of such sinking fund payment
shall be reduced accordingly.

 
Section 12.03. Redemption of Securities for Sinking Fund.
 

Not less than 60 days prior to each sinking fund payment date for any Securities, the Company will deliver to the Trustee an Officers’ Certificate specifying the amount
of the next ensuing sinking fund payment for such Securities pursuant to the terms of such Securities, the portion thereof, if any, which is to be satisfied by payment of cash and
the portion thereof, if any, which is to be satisfied by delivering and crediting Securities pursuant to Section 12.02 and will also deliver to the Trustee any Securities to be so
delivered. Not less than 45 days prior to each such sinking fund payment date, the Trustee shall select the Securities to be redeemed upon such sinking fund payment date in the
manner specified in Section 11.03 and cause notice of the redemption thereof to be given in the name of and at the expense of the Company in the manner provided in Section
11.04. Such notice having been duly given, the redemption of such Securities shall be made upon the terms and in the manner stated in Sections 11.06 and 11.07.



 
ARTICLE THIRTEEN

 
DEFEASANCE AND COVENANT DEFEASANCE

 
Section 13.01. Company’s Option to Effect Defeasance or Covenant Defeasance.
 

The Company may elect, at its option at any time, to have Section 13.02 or Section 13.03 applied to any Securities or any series of Securities, as the case may be,
designated pursuant to Section 3.01 as being defeasible pursuant to such Section 13.02 or 13.03, in accordance with any applicable requirements provided pursuant to Section
3.01 and upon compliance with the conditions set forth below in this Article. Any such election shall be evidenced by a Board Resolution or in another manner specified as
contemplated by Section 3.01 for such Securities.

 
Section 13.02. Defeasance and Discharge.
 

Upon the Company’s exercise of its option (if any) to have this Section applied to any Securities or any series of Securities, as the case may be, the Company shall be
deemed to have been discharged from its obligations, with respect to such Securities as provided in this Section on and after the date the conditions set forth in Section 13.04 are
satisfied (hereinafter called “Defeasance”). For this purpose, such Defeasance means that the Company shall be deemed to have paid and discharged the entire indebtedness
represented by such Securities and to have satisfied all its other obligations under such Securities and this Indenture insofar as such Securities are concerned (and the Trustee, at
the expense of the Company, shall execute proper instruments acknowledging the same), subject to the following which shall survive until otherwise terminated or discharged
hereunder: (1) the rights of Holders of such Securities to receive, solely from the trust fund described in Section 13.04 and as more fully set forth in such Section, payments in
respect of the principal of and any premium and interest on such Securities when payments are due, (2) the Company’s obligations with respect to such Securities under Sections
3.04, 3.05, 3.06, 10.02 and 10.03, (3) the rights, powers, trusts, duties and immunities of the Trustee hereunder and (4) this Article. Subject to compliance with this Article, the
Company may exercise its option (if any) to have this Section applied to any Securities notwithstanding the prior exercise of its option (if any) to have Section 13.03 applied to
such Securities.

 

46

 

 
Section 13.03. Covenant Defeasance.
 

Upon the Company’s exercise of its option (if any) to have this Section applied to any Securities or any series of Securities, as the case may be, (1) the Company shall
be released from its obligations under any Section applicable to such Securities that are determined pursuant to Section 3.01 to be subject to this provision) and (2) the
occurrence of any event specified in Sections 5.03(3) (with respect to any Section applicable to such Securities that are determined pursuant to Section 3.01 to be subject to this
provision) shall be deemed not to be or result in an Event of Default (hereinafter called “Covenant Defeasance”). For this purpose, such Covenant Defeasance means that, with
respect to such Securities, the Company may omit to comply with (and no Event of Default shall arise out of such non-compliance with) and shall have no liability in respect of
any term, condition or limitation set forth in any such specified Section or Article, whether directly or indirectly by reason of any reference elsewhere herein to any such Section
or Article or by reason of any reference in any such Section or Article to any other provision herein or in any other document, but the remainder of this Indenture and such
Securities shall be unaffected thereby.

 
Section 13.04. Conditions to Defeasance or Covenant Defeasance.
 

The following shall be the conditions to the application of Section 13.02 or Section 13.03 to any securities or any series of Securities, as the case may be:
 

(1 ) The Company shall irrevocably have deposited or caused to be deposited with the Trustee (or another trustee which satisfies the requirements
contemplated by Section 6.09 and agrees to comply with the provisions of this Article applicable to it) as trust funds in trust for the purpose of making the following payments,
specifically pledged as security for, and dedicated solely to, the benefits of the Holders of such Securities, (A) in the case of Securities denominated in a foreign currency,
money in such foreign currency or Foreign Government Obligations of the foreign government or governments issuing such foreign currency which through the scheduled
payment of principal and interest in respect thereof in accordance with their terms will provide, not later than one day before the due date of any payment, such foreign currency
in an amount or (B) in the case of Securities denominated in U.S. dollars, U.S. dollars or U.S. Government Obligations which through the scheduled payment of principal and
interest in respect thereof in accordance with their terms will provide, not later than one day before the due date of any payment, U.S. dollars in an amount, or (C) a combination
of money and U.S. Government Obligations or Foreign Government Obligations (as applicable), in each case sufficient, in the opinion of a nationally recognized firm of
independent public accountants expressed in a written certification thereof delivered to the Trustee, to pay and discharge, and which shall be applied by the Trustee (or any such
other qualifying trustee) to pay and discharge, the principal of and any premium and interest on such Securities on the respective Stated Maturities, in accordance with the terms
of this Indenture and such Securities. As used herein, “U.S. Government Obligation” means (x) any security which is (i) a direct obligation of the United States of America for
the payment of which the full faith and credit of the United States of America is pledged or (ii) an obligation of a Person controlled or supervised by and acting as an agency or
instrumentality of the United States of America the payment of which is unconditionally guaranteed as a full faith and credit obligation by the United States of America, which,
in either case (i) or (ii), is not callable or redeemable at the option of the issuer thereof, and (y) any depositary receipt issued by a bank (as defined in Section 3(a)(2) of the
Securities Act) as custodian with respect to any U.S. Government Obligation which is specified in Clause (x) above and held by such bank for the account of the holder of such
depositary receipt, or with respect to any specific payment of principal of or interest on any U.S. Government Obligation which is so specified and held, provided that (except as
required by law) such custodian is not authorized to make any deduction from the amount payable to the holder of such depositary receipt from any amount received by the
custodian in respect of the U.S. Government Obligation or the specific payment of principal or interest evidenced by such depositary receipt. As used herein, “Foreign
Government Obligation” means any security denominated in a foreign currency which is (i) a direct obligation of a foreign government or governments for the payment of
which the full faith and credit of such foreign government or governments is pledged or (ii) an obligation of a Person controlled or supervised by and acting as an agency or
instrumentality of such foreign government or governments the payment of which is unconditionally guaranteed as a full faith and credit obligation by such foreign government,
which, in either case (i) or (ii) is not callable or redeemable at the option of the issuer thereof.
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(2) In the event of an election to have Section 13.02 apply to any Securities or any series of Securities, as the case may be, the Company shall have delivered

to the Trustee an Opinion of Counsel stating that (x) the Company has received from, or there has been published by, the Internal Revenue Service a ruling or (y) since the date
of this instrument, there has been a change in the applicable Federal income tax law, in either case (x) or (y) to the effect that, and based thereon such opinion shall confirm that,
the Holders of such Securities will not recognize gain or loss for Federal income tax purposes as a result of the deposit, Defeasance and discharge to be effected with respect to
such Securities and will be subject to Federal income tax on the same amount, in the same manner and at the same times as would be the case if such deposit, Defeasance and
discharge were not to occur.

 
(3) In the event of an election to have Section 13.03 apply to any Securities or any series of Securities, as the case may be, the Company shall have delivered

to the Trustee an Opinion of Counsel to the effect that the Holders of such Securities will not recognize gain or loss for Federal income tax purposes as a result of the deposit
and Covenant Defeasance to be effected with respect to such Securities and will be subject to Federal income tax on the same amount, in the same manner and at the same times



as would be the case if such deposit and Covenant Defeasance were not to occur.
 
(4) The Company shall have delivered to the Trustee an Officer’s Certificate to the effect that neither such Securities nor any other Securities of the same

series, if then listed on any securities exchange, will be delisted as a result of such deposit.
 
(5) No event which is, or after notice or lapse of time or both would become, an Event of Default with respect to such Securities or any other Securities shall

have occurred and be continuing (A) at the time of such deposit or, (B) with regard to any such event specified in Sections 5.01(5) and (6), at any time during the period ending
on the 123rd day after the date of such deposit or, if longer, ending on the day following the expiration of the longest preference period applicable to the Company in respect of
such deposit (it being understood that the condition in this clause (B) is a condition subsequent and shall not be deemed satisfied until the expiration of such period).

 
(6) Such Defeasance or Covenant Defeasance shall not cause the Trustee to have a conflicting interest within the meaning of the Trust Indenture Act

(assuming all Securities are in default within the meaning of such Act).
 
(7) Such Defeasance or Covenant Defeasance shall not result in a breach or violation of, or constitute a default under, any other agreement or instrument to

which the Company is a party or by which it is bound.
 
(8) Such Defeasance or Covenant Defeasance shall not result in the trust arising from such deposit constituting an investment company within the meaning of

the Investment Company Act unless such trust shall be registered under such Act or exempt from registration thereunder.
 
(9) The Company shall have delivered to the Trustee an Officer’s Certificate and an Opinion of Counsel, each stating that all conditions precedent with

respect to such Defeasance or Covenant Defeasance have been complied with.
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Section 13.05. Deposited Money and U.S. Government Obligations to Be Held in Trust; Miscellaneous Provisions.
 

Subject to the provisions of the last paragraph of Section 10.03, all money, U.S. Government Obligations and Foreign Government Obligations (including the proceeds
thereof) deposited with the Trustee or other qualifying trustee (solely for purposes of this Section and Section 13.06, the Trustee and any such other trustee are referred to
collectively as the “Trustee”) pursuant to Section 13.04 in respect of any Securities shall be held in trust and applied by the Trustee, in accordance with the provisions of such
Securities and this Indenture, to the payment, either directly or through any such Paying Agent (including the Company acting as its own Paying Agent) as the Trustee may
determine, to the Holders of such Securities, of all sums due and to become due thereon in respect of principal and any premium and interest, but money so held in trust need not
be segregated from other funds except to the extent required by law. Money, U.S. Government Obligations and Foreign Government Obligations so held in trust shall not be
subject to the provisions of Article Fourteen.

 
The Company shall pay and indemnify the Trustee against any tax, fee or other charge imposed on or assessed against the U.S. Government Obligations or the Foreign

Government Obligations deposited pursuant to Section 13.04 or the principal and interest received in respect thereof other than any such tax, fee or other charge which by law is
for the account of the Holders of Outstanding Securities.

 
Anything in this Article to the contrary notwithstanding, the Trustee shall deliver or pay to the Company from time to time upon Company Request any money or U.S.

Government Obligations or the Foreign Government Obligations held by it as provided in Section 13.04 with respect to any Securities which, in the opinion of a nationally
recognized firm of independent public accountants expressed in a written certification thereof delivered to the Trustee, are in excess of the amount thereof which would then be
required to be deposited to effect the Defeasance or Covenant Defeasance, as the case may be, with respect to such Securities.

 
Section 13.06. Reinstatement.
 

If the Trustee or the Paying Agent is unable to apply any money in accordance with this Article with respect to any Securities by reason of any order or judgment of
any court or governmental authority enjoining, restraining or otherwise prohibiting such application, then the obligations under this Indenture and such Securities from which
the Company has been discharged or released pursuant to Section 13.02 or 13.03 shall be revived and reinstated as though no deposit had occurred pursuant to this Article with
respect to such Securities, until such time as the Trustee or Paying Agent is permitted to apply all money held in trust pursuant to Section 13.05 with respect to such Securities in
accordance with this Article; provided, however, that if the Company makes any payment of principal of or any premium or interest on any such Security following such
reinstatement of its obligations, the Company shall be subrogated to the rights (if any) of the Holders of such Securities to receive such payment from the money so held in
trust.

 
ARTICLE FOURTEEN

 
SUBORDINATION OF SECURITIES

 
Section 14.01. Securities Subordinate to Senior Indebtedness.
 

The Company covenants and agrees, and each Holder of a Security, by his acceptance thereof, likewise covenants and agrees, that, to the extent and in the manner
hereinafter set forth in this Article, the indebtedness represented by the Securities and the payment of the principal of (and premium, if any) and interest on each and all of the
Securities are hereby expressly made subordinate and subject in right of payment to the prior payment in full of all Senior Indebtedness and, to the extent set forth in Section
14.15, of all Other Financial Obligations.
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Section 14.02. Payment Over of Proceeds Upon Dissolution, Etc.
 

In the event of (a) any insolvency or bankruptcy case or proceeding, or any receivership, liquidation, reorganization or other similar case or proceeding in connection
therewith, relative to the Company or to its creditors, as such, or to its assets, or (b) any liquidation, dissolution or other winding up of the Company, whether voluntary or
involuntary and whether or not involving insolvency or bankruptcy, or (c) any assignment for the benefit of creditors or any other marshaling of assets and liabilities of the
Company, then and in any such event the holders of Senior Indebtedness shall be entitled to receive payment in full of all amounts due or to become due on or in respect of all
Senior Indebtedness, or provision shall be made for such payment in money or money’s worth, before the Holders of the Securities are entitled to receive any payment on
account of principal of (or premium, if any) or interest on the Securities, and to that end the holders of Senior Indebtedness shall be entitled to receive, for application to the
payment thereof, any payment or distribution of any kind or character, whether in cash, property or securities, including any such payment or distribution which may be payable
or deliverable by reason of the payment of any other indebtedness of the Company being subordinated to the payment of the Securities, which may be payable or deliverable in
respect of the Securities in any such case, proceeding, dissolution, liquidation or other winding up or event.



 
In the event that, notwithstanding the foregoing provisions of this Section, the Trustee or the Holder of any Security shall have received any payment or distribution of

assets of the Company of any kind or character, whether in cash, property or securities, including any such payment or distribution which may be payable or deliverable by
reason of the payment of any other indebtedness of the Company being subordinated to the payment of the Securities, before all Senior Indebtedness is paid in full or payment
thereof provided for, and if such fact shall, at or prior to the time of such payment or distribution, have been made known to a Responsible Officer of the Trustee or, as the case
may be, such Holder, then and in such event such payment or distribution shall (to the extent in its possession, in the case of the Trustee) be paid over or delivered forthwith to
the trustee in bankruptcy, receiver, liquidating trustee, custodian, assignee, agent or other Person making payment or distribution of assets of the Company for application to the
payment of all Senior Indebtedness remaining unpaid, to the extent necessary to pay all Senior Indebtedness in full, after giving effect to any concurrent payment or distribution
to or for the holders of Senior Indebtedness.

 
For purposes of this Article only, the words “cash, property or securities” shall not be deemed to include shares of stock of the Company as reorganized or readjusted,

or securities of the Company or any other corporation provided for by a plan of reorganization or readjustment which are subordinated in right of payment to all Senior
Indebtedness which may at the time be outstanding to substantially the same extent as, or to a greater extent than, the Securities are so subordinated as provided in this Article.
The consolidation of the Company with, or the merger of the Company into, another Person or the liquidation or dissolution of the Company following the conveyance or
transfer of its properties and assets substantially as an entirety to another Person upon the terms and conditions set forth in Article Eight shall not be deemed a dissolution,
winding up, liquidation, reorganization, assignment for the benefit of creditors or marshaling of assets and liabilities of the Company for the purposes of this Section if the
Person formed by such consolidation or into which the Company is merged or the Person which acquires by conveyance or transfer such properties and assets substantially as
an entirety, as the case may be, shall, as a part of such consolidation, merger, conveyance or transfer, comply with the conditions set forth in Article Eight.

 
Section 14.03. Prior Payment to Senior Indebtedness Upon Acceleration of Securities.
 

In the event that any Securities are declared due and payable before their Stated Maturity, then and in such event the holders of Senior Indebtedness outstanding at the
time such Securities become so due and payable shall be entitled to receive payment in full of all amounts due or to become due on or in respect of all Senior Indebtedness or
provision shall be made for such payment in money or money’s worth, before the Holders of the Securities are entitled to receive any payment (including any payment which
may be payable by reason of the payment of any other indebtedness of the Company being subordinated to the payment of the Securities) by the Company on account of the
principal of (or premium, if any) or interest on the Securities or on account of the purchase or other acquisition of Securities; provided, however, that nothing in this Section shall
prevent the satisfaction of any sinking fund payment in accordance with Article Twelve by delivering and crediting pursuant to Section 12.02 Securities which have been
acquired (upon redemption or otherwise) prior to such declaration of acceleration.

 
In the event that, notwithstanding the foregoing, the Company shall make any payment to the Trustee or the Holder of any Security prohibited by the foregoing

provisions of this Section, and if such fact shall, at or prior to the time of such payment, have been made known to a Responsible Officer of the Trustee or, as the case may be,
such Holder, then and in such event such (to the extent in its possession, in the case of the Trustee) payment shall be paid over and delivered forthwith to the Company.
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The provisions of this Section shall not apply to any payment with respect to which Section 14.02 would be applicable.
 

Section 14.04. No Payment When Senior Indebtedness in Default.
 

(a)    In the event and during the continuation of any default in the payment of principal of (or premium, if any) or interest on any Senior Indebtedness beyond any
applicable grace period with respect thereto, or in the event that any event of default with respect to any Senior Indebtedness shall have occurred and be continuing permitting
the holders of such Senior Indebtedness (or a trustee on behalf of the holders thereof) to declare such Senior Indebtedness due and payable prior to the date on which it would
otherwise have become due and payable, unless and until such event of default shall have been cured or waived or shall have ceased to exist and such acceleration shall have
been rescinded or annulled, or (b) in the event any judicial proceeding shall be pending with respect to any such default in payment or event of default, then no payment
(including any payment which may be payable by reason of the payment of any other indebtedness of the Company being subordinated to the payment of the Securities) shall be
made by the Company on account of principal of (or premium, if any) or interest on the Securities or on account of the purchase or other acquisition of Securities; provided,
however, that nothing in this Section shall prevent the satisfaction of any sinking fund payment in accordance with Article Twelve by delivering and crediting pursuant to
Section 12.02 Securities which have been acquired (upon redemption or otherwise) prior to such default in payment or event of default.

 
In the event that, notwithstanding the foregoing, the Company shall make any payment to the Trustee or the Holder of any Security prohibited by the foregoing

provisions of this Section, and if such fact shall, at or prior to the time of such payment, have been made known to a Responsible Officer of the Trustee or, as the case may be,
such Holder, then and in such event such payment shall (to the extent in its possession, in the case of the Trustee) be paid over and delivered forthwith to the Company.

 
The provisions of this Section shall not apply to any payment with respect to which Section 14.02 would be applicable.
 

Section 14.05. Payment Permitted in Certain Situations.
 

Nothing contained in this Article or elsewhere in this Indenture or in any of the Securities shall prevent (a) the Company, at any time except during the pendency of any
case, proceeding, dissolution, liquidation or other winding up, assignment for the benefit of creditors or other marshaling of assets and liabilities of the Company referred to in
Section 14.02 or under the conditions described in Section 14.03 or 14.04, from making payments at any time of principal of (and premium, if any) or interest on the Securities
or (b) the application by the Trustee of any money deposited with it hereunder to the payment of or on account of the principal of (and premium, if any) or interest on the
Securities of any series or the retention of such payment by the Holder, if, at the time of such application by the Trustee, it did not have actual knowledge that such payment
would have been prohibited by the provisions of this Article.

 
Section 14.06. Subrogation to Rights of Holders of Senior Indebtedness.
 

Subject to the payment in full of all Senior Indebtedness, the Holders of the Securities shall be subrogated to the extent of the payments or distributions made to the
holders of such Senior Indebtedness pursuant to the provisions of this Article to the rights of the holders of such Senior Indebtedness to receive payments and distributions of
cash, property and securities applicable to the Senior Indebtedness until the principal of (and premium, if any) and interest on the Securities shall be paid in full. For purposes of
such subrogation, no payments or distributions to the holders of the Senior Indebtedness of any cash, property or securities to which the Holders of the Securities or the Trustee
would be entitled except for the provisions of this Article, and no payments over pursuant to the provisions of this Article to the holders of Senior Indebtedness by Holders of the
Securities or the Trustee, shall, as among the Company, its creditors other than holders of Senior Indebtedness and the Holders of the Securities, be deemed to be a payment or
distribution by the Company to or on account of the Senior Indebtedness.

 
Section 14.07. Provisions Solely to Define Relative Rights.
 

The provisions of this Article are and are intended solely for the purpose of defining the relative rights of the Holders of the Securities on the one hand and the holders
of Senior Indebtedness (and, in the case of Section 14.15, Entitled Persons in respect of Other Financial Obligations) on the other hand. Nothing contained in this Article or
elsewhere in this Indenture or in the Securities is intended to or shall (a) impair, as among the Company, its creditors other than holders of Senior Indebtedness and other than
Entitled Persons in respect of Other Financial Obligations and the Holders of the Securities, the obligation of the Company, which is absolute and unconditional (and which,
subject to the rights under this Article of the holders of Senior Indebtedness and Entitled Persons in respect of Other Financial Obligations, is intended to rank equally with all



other general obligations of the Company), to pay to the Holders of the Securities the principal of (and premium, if any) and interest on the Securities as and when the same shall
become due and payable in accordance with their terms; or (b) affect the relative rights against the Company of the Holders of the Securities and creditors of the Company other
than the holders of Senior Indebtedness and Entitled Persons in respect of Other Financial Obligations; or (c) prevent the Trustee or the Holder of any Security from exercising
all remedies otherwise permitted by applicable law upon default under this Indenture, subject to the rights, if any, under this Article of the holders of Senior Indebtedness and
under Section 14.15 of Entitled Persons in respect of Other Financial Obligations, to receive cash, property and securities otherwise payable or deliverable to the Trustee or such
Holder.
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Section 14.08. Trustee to Effectuate Subordination.
 

Each Holder of a Security by his acceptance thereof authorizes and directs the Trustee on his behalf to take such action as may be necessary or appropriate to effectuate
the subordination provided in this Article and appoints the Trustee his attorney-in-fact for any and all such purposes.

 
Section 14.09. No Waiver of Subordination Provisions.
 

No right of any present or future holder of any Senior Indebtedness to enforce subordination as herein provided shall at any time in any way be prejudiced or impaired
by any act or failure to act on the part of the Company or by any act or failure to act, in good faith, by any such holder, or by any non-compliance by the Company with the
terms, provisions and covenants of this Indenture, regardless of any knowledge thereof any such holder may have or be otherwise charged with.

 
Without in any way limiting the generality of the foregoing paragraph, the holders of Senior Indebtedness (and Entitled Persons in respect of Other Financial

Obligations) may, at any time and from time to time, without the consent of or notice to the Trustee or the Holders of the Securities, without incurring responsibility to the
Holders of the Securities and without impairing or releasing the subordination provided in this Article or the obligations hereunder of the Holders of the Securities to the holders
of Senior Indebtedness and Entitled Persons, in respect of Other Financial Obligations, do any one or more of the following: (i) change the manner, place or terms of payment or
extend the time of payment of, or renew or alter, Senior Indebtedness or Other Financial Obligations, or otherwise amend or supplement in any manner Senior Indebtedness or
Other Financial Obligations or any instrument evidencing the same or any agreement under which Senior Indebtedness is or Other Financial Obligations are outstanding; (ii)
sell, exchange, release or otherwise deal with any property pledged, mortgaged or otherwise securing Senior Indebtedness or Other Financial Obligations; (iii) release any
Person liable in any manner for the collection of Senior Indebtedness or Other Financial Obligations; and (iv) exercise or refrain from exercising any rights against the Company
and any other Person.

 
Section 14.10. Notice to Trustee.
 

The Company shall give prompt written notice to a Responsible Officer of the Trustee of any fact known to the Company which would prohibit the making of any
payment to or by the Trustee in respect of the Securities. Notwithstanding the provisions of this Article or any other provision of this Indenture, the Trustee shall not be charged
with knowledge of the existence of any facts which would prohibit the making of any payment to or by the Trustee in respect of the Securities, unless and until a Responsible
Officer of the Trustee shall have received written notice thereof from the Company or a holder of Senior Indebtedness or from any trustee therefor or from any Entitled Persons
in respect of Other Financial Obligations; and, prior to the receipt of any such written notice, the Trustee, subject to the provisions of Section 6.01, shall be entitled in all
respects to assume that no such facts exist; provided, however, that if the Trustee shall not have received the notice provided for in this Section at least two Business Days prior
to the date upon which by the terms hereof any money may become payable for any purpose (including, without limitation, the payment of the principal (and premium, if any) or
interest on any security) then notwithstanding anything to the contrary herein, the Trustee shall have full power and authority to receive such money and to apply the same to the
purpose for which such money was received and shall not be affected by any notice to the contrary which may be received by it within two Business Days prior to such date.

 
Subject to the provisions of Section 6.01, the Trustee shall be entitled to rely on the delivery to it of a written notice by a Person representing himself to be a holder of

Senior Indebtedness (or a trustee therefor) or an Entitled Person in respect of Other Financial Obligations to establish that such notice has been given by a holder of Senior
Indebtedness (or a trustee therefor) or an Entitled Person in respect of Other Financial Obligations. In the event that the Trustee determines in good faith that further evidence is
required with respect to the right of any Person as a holder of Senior Indebtedness or an Entitled Person in respect of Other Financial Obligations to participate in any payment
or distribution pursuant to this Article, the Trustee may request such Person to furnish evidence to the reasonable satisfaction of the Trustee as to the amount of Senior
Indebtedness or other Financial Obligations held by such Person, the extent to which such Person is entitled to participate in such payment or distribution and any other facts
pertinent to the rights of such Person under this Article, and if such evidence is not furnished, the Trustee may defer any payment to such Person pending judicial determination
as to the right of such Person to receive such payment.
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Section 14.11. Reliance on Judicial Order or Certificate of Liquidating Agent.
 

Upon any payment or distribution of assets of the Company referred to in this Article, the Trustee, subject to the provisions of Section 6.01, and the Holders of the
Securities shall be entitled to rely upon any order or decree entered by any court of competent jurisdiction in which such insolvency, bankruptcy, receivership, liquidation,
reorganization, dissolution, winding up or similar case or proceeding is pending, or a certificate of the trustee in bankruptcy, receiver, liquidating trustee, custodian, assignee for
the benefit of creditors, agent or other Person making such payment or distribution, delivered to a Responsible Officer of the Trustee or to the Holders of Securities, for the
purpose of ascertaining the Persons entitled to participate in such payment or distribution, the holders of Senior Indebtedness and other indebtedness of the Company and the
Entitled Persons in respect of Other Financial Obligations, the amount thereof or payable thereon, the amount or amounts paid or distributed thereon and all other facts pertinent
thereto or to this Article.

 
Section 14.12. Trustee Not Fiduciary for Holders of Senior Indebtedness or Entitled Persons.
 

The Trustee shall not be deemed to owe any fiduciary duty to the holders of Senior Indebtedness or Entitled Persons in respect of Other Financial Obligations and shall
not be liable to any such holders or creditors if it shall in good faith mistakenly pay over or distribute to Holders of Securities or to the Company or to any other Person cash,
property or securities to which any holders of Senior Indebtedness or Entitled Persons in respect of Other Financial Obligations shall be entitled by virtue of this Article or
otherwise.

 
Section 14.13. Rights of Trustee as Holder of Senior Indebtedness or Entitled Person; Preservation of Trustee’s Rights.
 

The Trustee in its individual capacity shall be entitled to all the rights set forth in this Article with respect to any Senior Indebtedness which may at any time be held by
it and with respect to any Other Financial Obligations owed to the Trustee as an Entitled Person, to the same extent as any other holder of Senior Indebtedness or Entitled Person
in respect of Other Financial Obligations, as the case may be, and nothing in this Indenture shall deprive the Trustee of any of its rights as such holder or Entitled Person.

 
Nothing in this Article shall apply to claims of, or payments to, the Trustee under or pursuant to Section 6.07.



 
Section 14.14. Article Applicable to Paying Agents.
 

In case at any time any Paying Agent other than the Trustee shall have been appointed by the Company and be then acting hereunder, the term “Trustee” as used in
this Article shall in such case (unless the context otherwise requires) be construed as extending to and including such Paying Agent within its meaning as fully for all intents and
purposes as if such Paying Agent were named in this Article in addition to or in place of the Trustee; provided, however, that Section 14.13 shall not apply to the Company or
any Affiliate of the Company if it or such Affiliate acts as Paying Agent.

 
Section 14.15. Securities to Rank Pari Passu with All Other Securities; Payment of Proceeds in Certain Cases.
 

(a) Subject to the provisions of this Section and to any provisions established or determined with respect to Securities of any series pursuant to Section 3.01, the
Securities shall rank pari passu in right of payment with all other Securities.
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(b) Upon the occurrence of any of the events specified in clauses (a), (b) and (c) of the first paragraph of Section 14.02, the provisions of that Section shall be given

effect to determine the amount of cash, property or securities which may be payable or deliverable as between the holders of Senior Indebtedness, on the one hand, and the
Holders of Securities, on the other hand.

 
(c) If, after giving effect to the provisions of Section 14.02 and Section 14.06, any amount of cash, property or securities shall be available for payment or distribution

in respect of the Securities (“Excess Proceeds”), and any Entitled Persons in respect of Other Financial Obligations shall not have received payment in full of all amounts due or
to become due on or in respect of such Other Financial Obligations (and provision shall not have been made for such payment in money or money’s worth), then such Excess
Proceeds shall first be applied (ratably with any amount of cash, property or securities available for payment or distribution in respect of any other indebtedness of the Company
that by its express terms provides for the payment over of amounts corresponding to Excess Proceeds to Entitled Persons in respect of Other Financial Obligations) to pay or
provide for the payment of the Other Financial Obligations remaining unpaid, to the extent necessary to pay all Other Financial Obligations in full, after giving effect to any
concurrent payment or distribution to or for Entitled Persons in respect of Other Financial Obligations. Any Excess Proceeds remaining after the payment (or provision for
payment) in full of all Other Financial Obligations shall be available for payment or distribution in respect of the Securities.

 
(d) In the event that, notwithstanding the foregoing provisions of subsection (c) of this Section, after the occurrence of any of the events specified in clauses (a), (b) and

(c) of the first paragraph of Section 14.02, the Trustee or Holder of any Security shall have received any payment or distribution of assets of the Company of any kind or
character, whether in cash, property or securities, before Senior Indebtedness and all Other Financial Obligations are paid in full or payment thereof duly provided for, and if
such fact shall, at or prior to the time of such payment or distribution, have been made known to a Responsible Officer of the Trustee or, as the case may be, such Holder, then
and in such event, subject to any obligation that the Trustee or such Holder may have pursuant to Section 14.02, such payment or distribution shall (to the extent in its
possession, in the case of the Trustee) be paid over or delivered forthwith to the trustee in bankruptcy, receiver, liquidating trustee, custodian, assignee, agent or other Person
making payment or distribution of assets of the Company for payment in accordance with subsection (c).

 
(e) Subject to the payment in full of all Other Financial Obligations, the Holders of the Securities shall be subrogated (equally and ratably with the holders of all

indebtedness of the Company that by its express terms provides for the payment over of amounts corresponding to Excess Proceeds to Entitled Persons in respect of Other
Financial Obligations and is entitled to like rights of subrogation) to the extent of the payments or distributions made to Entitled Persons in respect of Other Financial
Obligations pursuant to subsection (c) or (d) of this Section to the rights of the Entitled Persons in respect of Other Financial Obligations to receive payments and distributions
of cash, property and securities applicable to the Other Financial Obligations until the principal of (and premium, if any) and interest on the Securities shall be paid in full. For
purposes of such subrogation, no payments or distributions to Entitled Persons in respect of Other Financial Obligations of any cash, property or securities to which Holders of
the Securities or the Trustee would be entitled except for the provisions of this Section, and no payments over pursuant to the provisions of this Section to Entitled Persons in
respect of Other Financial Obligations by Holders of Securities or the Trustee, shall, as among the Company, its creditors other than Entitled Persons in respect of Other
Financial Obligations and the Holders of Securities be deemed to be a payment or distribution by the Company to or on account of the Other Financial Obligations.

 
(f) The provisions of subsections (c), (d) and (e) of this Section are and are intended solely for the purpose of defining the relative rights of the Holders of the

Securities, on the one hand, and the Entitled Persons in respect of Other Financial Obligations, on the other hand, after giving effect to the rights of the holders of Senior
Indebtedness, as provided in this Article. Nothing contained in subsections (c), (d) and (e) of this Section is intended to or shall affect the relative rights against the Company of
the Holders of the Securities and creditors of the Company other than Entitled Persons in respect of Other Financial Obligations.
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Section 14.16. Certain Conversions Deemed Payment.
 

For purposes of this Article only, the issuance and delivery of junior securities upon conversion of Securities in accordance with Article Fifteen shall not be deemed to
constitute a payment or distribution on account of the purchase or other acquisition of Securities, and (2) the payment, issuance or delivery of cash, property or securities (other
than junior securities) upon conversion of a security shall be deemed to constitute payment on account of the principal of such Securities. For purposes of this Section, the term
“junior securities” means (a) shares of any stock of any class of the Company and (b) securities of the Company which are subordinated in right of payment to all Senior
Indebtedness and Other Financial Obligations which may be outstanding at the time of issuance or delivery of such securities to substantially the same extent as, or to a greater
extent than, the Securities are so subordinated as provided in this Article. Nothing contained in this Article or elsewhere in this Indenture or in the Securities is intended to or
shall impair, as among the Company, its creditors other than holders of Senior Indebtedness and the Holders of the Securities, the right, which is absolute and unconditional, of
the Holder of any convertible Security to convert such Security in accordance with Article Fifteen.

 
ARTICLE FIFTEEN

 
CONVERSION OF SECURITIES

 
Section 15.01. Applicability of Article.
 

The Company may elect, at its option at any time, to have Section 15.02 applied to any Securities or any series of Securities, as the case may be, designated pursuant
to Section 3.01 as being convertible into Common Shares of the Company pursuant to such Section 15.02, in accordance with any applicable requirements provided pursuant to
Section 3.01 and upon compliance with the conditions set forth below in this Article. Any such election shall be evidenced by a Board Resolution or in another manner specified
as contemplated by Section 3.01 for such Securities.

 
Section 15.02. Conversion Privilege and Conversion Price.
 



Subject to and upon compliance with the provisions of this Article, at the option of the Holder thereof, any Security or any portion of the principal amount thereof
which is an integral multiple of the authorized denomination thereof may be converted at the principal amount thereof, or of such portion thereof, into fully paid and
nonassessable shares (calculated as to each conversion to the nearest 1/100 of a share) of Common Shares of the Company, at the conversion price for Securities of such series,
determined as hereinafter provided, in effect at the time of conversion. Such conversion right shall commence at the opening of business on the Initial Conversion Date and
expire at the close of business on the Final Conversion Date. In case a Security or portion thereof is called for redemption, such conversion right in respect of the Security or
portion so called shall expire at the close of business on the Redemption Date, unless the Company defaults in making the payment due upon redemption.

 
The price at which shares of Common Shares shall be delivered upon conversion of Securities of a series (herein called the “conversion price” for Securities of such

series) shall be initially the Initial Conversion Price for Securities of such series per Common Share. The conversion price shall be adjusted in certain instances as provided in
paragraphs (1), (2), (3), (4) and (7) of Section 15.05.

 
Section 15.03. Exercise of Conversion Privilege.
 

In order to exercise the conversion privilege, the Holder of any Security to be converted shall surrender such Security, duly endorsed or assigned to the Company or in
blank, at any office or agency of the Company maintained for that purpose pursuant to Section 10.02, accompanied by written notice to the Company at such office or agency
that the Holder elects to convert such Security or, if less than the entire principal amount thereof is to be converted, the portion thereof to be converted. Securities surrendered
for conversion during the period from the close of business on any Regular Record Date next preceding any Interest Payment Date to the opening of business on such Interest
Payment Date shall (except in the case of Securities or portions thereof which have been called for redemption on a Redemption Date within such period) be accompanied by
payment in legal tender or other funds acceptable to the Company of an amount equal to the interest payable on such Interest Payment Date on the principal amount of Securities
being surrendered for conversion. Except as provided in the preceding sentence and subject to the last paragraph of Section 3.07, no payment or adjustment shall be made upon
any conversion on account of any interest accrued on the Securities surrendered for conversion or on account of any dividends on the Common Shares issued upon conversion.
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Securities shall be deemed to have been converted immediately prior to the close of business on the day of surrender of such Securities for conversion in accordance

with the foregoing provisions, and at such time the rights of the Holders of such Securities as Holders shall cease, and the Person or Persons entitled to receive the Common
Shares issuable upon conversion shall be treated for all purposes as the record holder or holders of such Common Shares at such time. As promptly as practicable on or after the
conversion date, the Company shall issue and shall deliver at such office or agency a certificate or certificates for the number of full shares of Common Shares issuable upon
conversion, together with payment in lieu of any fraction of a share, as provided in Section 15.04. In the case of any Security of a series which is converted in part only, upon
such conversion the Company shall execute and the Trustee shall authenticate and deliver to the Holder thereof, at the expense of the Company, a new Security or Securities of
such series of authorized denominations in aggregate principal amount equal to the unconverted portion of the principal amount of such Security.

 
Section 15.04. Fractions of Shares.
 

No fractional Common Shares shall be issued upon conversion of Securities. If more than one Security of a series shall be surrendered for conversion at one time by
the same Holder, the number of full shares which shall be issuable upon conversion thereof shall be computed on the basis of the aggregate principal amount of the Securities of
such series (or specified portions thereof) so surrendered. Instead of any fractional Common Share which would otherwise be issuable upon conversion of any Security or
Securities (or specified portion thereof), the Company shall pay a cash adjustment in respect of such fraction in an amount equal (computed to the nearest cent) to the same
fraction of the market price per Common Share (as determined by the Board of Directors or in any manner prescribed by the Board of Directors) at the close of business on the
day of conversion.

 
Section 15.05. Adjustment of Conversion Price.
 

(1) In case at any time after the date of establishment of the Initial Conversion Price with respect to Securities of a series the Company shall pay or make a dividend or
other distribution in Common Shares on any class of capital stock of the Company, the conversion price in effect at the opening of business on the day following the date fixed
for the determination of stockholders entitled to receive such dividend or other distribution shall be reduced by multiplying such conversion price by a fraction of which the
numerator shall be the number of Common Shares outstanding at the close of business on the date fixed for such determination and the denominator shall be the sum of such
number of shares and the total number of shares constituting such dividend or other distribution, such reduction to become effective immediately after the opening of business
on the day following the date fixed for such determination. For the purposes of this paragraph, the number of Common Shares at any time outstanding shall not include shares
held in the treasury of the Company. The Company will not pay any dividend or make any distribution on Common Shares held in the treasury of the Company.

 
(2) In case at any time after the date of establishment of the Initial Conversion Price with respect to Securities of a series the Company shall issue rights or warrants to

all holders of its Common Shares entitling them to subscribe for or purchase shares of Common Shares at a price per share less than the current market price per share
(determined as provided in paragraph (6) of this Section) of the Common Shares on the date fixed for the determination of stockholders entitled to receive such rights or
warrants, the conversion price in effect at the opening of business on the day following the date fixed for such determination shall be reduced by multiplying such conversion
price by a fraction of which the numerator shall be the number of Common Shares outstanding at the close of business on the date fixed for such determination plus the number
of Common Shares which the aggregate of the offering price of the total number of shares of Common Shares so offered for subscription or purchase would purchase at such
current market price and the denominator shall be the number of Common Shares outstanding at the close of business on the dated fixed for such determination plus the number
of Common Shares so offered for subscription or purchase, such reduction to become effective immediately after the opening of business on the day following the date fixed for
such determination. For the purposes of this paragraph (2), the number of Common Shares at any time outstanding shall not include shares held in the treasury of the Company.
The Company will not issue any rights or warrants in respect of Common Shares held in the treasury of the Company.

 
(3) In case at any time after the date of establishment of the Initial Conversion Price with respect to Securities of a series outstanding Common Shares shall be

subdivided into a greater number of Common Shares, the conversion price in effect at the opening of business on the day following the day upon which such subdivision
becomes effective shall be proportionately reduced, and, conversely, in case outstanding Common Shares shall each be combined into a smaller number of Common Shares the
conversion price in effect at the opening of business on the day following the day upon which such combination becomes effective shall be proportionately increased, such
reduction or increase, as the case may be, to become effective immediately after the opening of business on the day following the day upon which such subdivision or
combination becomes effective.
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(4) In case at any time after the date of establishment of the Initial Conversion Price with respect to Securities of a series the Company shall, by dividend or otherwise,

distribute to all holders of its Common Shares evidences of its indebtedness or assets (including securities, but excluding any rights or warrants referred to in paragraph (2) of
this Section, any dividend or distribution paid in cash out of the retained earnings of the Company and any dividend or distribution referred to in paragraph (1) of this Section),
the conversion price shall be adjusted so that the same shall equal the price determined by multiplying the conversion price in effect immediately prior to the close of business
on the date fixed for the determination of stockholders entitled to receive such distribution by a fraction of which the numerator shall be the current market price per share
(determined as provided in paragraph (6) of this Section) of the Common Shares on the date fixed for such determination less the then fair market value (as determined by the



Board of Directors, whose determination shall be conclusive and described in a Board Resolution filed with the Trustee) of the portion of assets or evidences of indebtedness so
distributed applicable to one Common Share and the denominator shall be such current market price per Common Share such adjustment to become effective immediately prior
to the opening of business on the day following the date fixed for the determination of stockholders entitled to receive such distribution.

 
(5) The reclassification of Common Shares into securities other than Common Shares (other than any reclassification upon a consolidation or merger to which Section

15.02 applies) shall be deemed to involve (a) a distribution of such securities other than Common Shares to all holders of Common Shares (and the effective date of such
reclassification shall be deemed to be “the date fixed for the determination of stockholders entitled to receive such distribution” and “the date fixed for such determination”
within the meaning of paragraph (4) of this Section), and (b) a subdivision or combination, as the case may be, of the Common Shares outstanding immediately prior to such
reclassification into the number of Common Shares outstanding immediately thereafter (and the effective date of such reclassification shall be deemed to be “the day upon
which such subdivision becomes effective” or “the day upon which such combination becomes effective”, as the case may be, and “the day upon which such subdivision or
combination becomes effective” within the meaning of paragraph (3) of this Section).

 
(6) For the purpose of any computation under paragraphs (2) and (4) of this Section, the current market price per Common Share on any date shall be deemed to be the

average of the daily closing prices for the 30 consecutive Business Days selected by the Company commencing not less than 30 nor more than 45 Business Days before the day
in question. The closing price for each day shall be the last reported sales price regular way or, in case no such reported sale takes place on such day, the average of the reported
closing bid and asked prices regular way, in either case, on the principal national securities exchange on which the Common Shares are listed or admitted to trading or, if not
listed or admitted to trading on any national securities exchange, on the National Association of Securities Dealers Automated Quotations National Market System or, if the
Common Share is not listed or admitted to trading on any national securities exchange or quoted on such National Market System, the average of the closing bid and asked
prices in the over-the-counter market as furnished by any New York Stock Exchange member firm selected from time to time by the Company for that purpose.

 
(7) The Company may make such reductions in the conversion price, in addition to those required by paragraphs (1), (2), (3) and (4) of this Section, as it considers to be

advisable in order that any event treated for Federal income tax purposes as a dividend of stock or stock rights shall not be taxable to the recipients.
 

Section 15.06. Notice of Adjustments of Conversion Price.
 

Whenever the conversion price is adjusted as herein provided:
 

(a) the Company shall compute the adjusted conversion price in accordance with Section 15.05 and shall prepare a certificate signed by the Treasurer of the
Company setting forth the adjusted conversion price and showing in reasonable detail the facts upon which such adjustment is based, and such certificate shall forthwith be filed
at each office or agency maintained for the purpose of conversion of Securities pursuant to Section 10.02; and
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(b) a notice stating that the conversion price has been adjusted and setting forth the adjusted conversion price shall forthwith be required, and as soon as

practicable after it is required, such notice shall be mailed by the Company to all Holders at their respective last addresses as they shall appear in the Security Register.
 

Section 15.07. Notice of Certain Corporate Action.
 

In case at any time after 20 Business Days preceding the Initial Conversion Date:
 

(a) the Company shall declare a dividend (or any other distribution) on its Common Shares payable otherwise than in cash out of its retained earnings; or
 
(b) the Company shall authorize the granting to the holders of its Common Shares of rights or warrants to subscribe for or purchase any shares of capital

stock of any class or of any other rights; or
 
(c) of any reclassification of the Common Shares of the Company (other than a subdivision or combination of its outstanding Common Shares), or of any

consolidation or merger to which the Company is a party and for which approval of any stockholders of the Company is required, or of the sale or transfer of all or substantially
all of the assets of the Company; or

 
(d) of the voluntary or involuntary dissolution, liquidation or winding up of the Company; then the Company shall cause to be filed at each office or agency

maintained for the purpose of conversion of Securities pursuant to Section 10.02, and shall cause to be mailed to all Holders at their respective last addresses as they shall appear
in the Security Register, at least 20 days (or 10 days in any case specified in Clause (a) or (b) above) prior to the applicable record or effective date hereinafter specified, a
notice stating (x) the date on which a record is to be taken for the purpose of such dividend, distribution, rights or warrants, or, if a record is not to be taken, the date as of which
the holders of Common Shares of record to be entitled to such dividend, distribution, rights or warrants are to be determined, or (y) the date on which such reclassification,
consolidation, merger, sale, transfer, dissolution, liquidation or winding up is expected to become effective, and the date as of which it is expected that holders of Common
Shares of record shall be entitled to exchange their Common Shares for securities, cash or other property deliverable upon such reclassification, consolidation, merger, sale,
transfer, dissolution, liquidation or winding up.

 
Section 15.08. Company to Reserve Common Shares.
 

The Company shall at all times reserve and keep available, free from pre-emptive rights, out of its authorized but unissued Common Shares, for the purpose of
effecting the conversion of Securities, the full number of Common Shares then issuable upon the conversion of all outstanding Securities.

 
Section 15.09. Taxes on Conversions.
 

The Company will pay any and all taxes that may be payable in respect of the issue or delivery of Common Shares on conversion of Securities pursuant hereto. The
Company shall not, however, be required to pay any tax which may be payable in respect of any transfer involved in the issue and delivery of Common Shares in a name other
than that of the Holder of the Security or Securities to be converted, and no such issue or delivery shall be made unless and until the Person requesting such issue has paid to the
Company the amount of any such tax, or has established to the satisfaction of the Company that such tax has been paid.

 
Section 15.10. Covenant as to Common Shares.
 

The Company covenants that all Common Shares which may be issued upon conversion of Securities will upon issue be fully paid and nonassessable and, except as
provided in Section 15.09, the Company will pay all taxes, liens and charges with respect to the issue thereof.

 
Section 15.11. Cancellation of Converted Securities.
 

All Securities delivered for conversion shall be delivered to the Trustee to be cancelled by or at the direction of the Trustee, which shall dispose of the same as
provided in Section 3.09.

 



58

 

 
Section 15.12. Provisions in Case of Consolidation, Merger or Sale of Assets.
 

In case of any consolidation of the Company with, or merger of the Company into, any other Person, any merger of another Person into the Company (other than a
merger which does not result in any reclassification, conversion, exchange or cancellation of outstanding Common Shares of the Company) or any sale or transfer of all or
substantially all of the assets of the Company, the Person formed by such consolidation or resulting from such merger or which acquires such assets, as the case may be, shall
execute and deliver to the Trustee a supplemental indenture providing that the Holder of each Security then outstanding shall have the right thereafter, during the period such
Security shall be convertible as specified in Section 15.02, to convert such Security only into the kind and amount of securities, cash and other property receivable upon such
consolidation, merger, sale or transfer by a holder of the number of Common Shares of the Company into which such Security might have been converted immediately prior to
such consolidation, merger, sale or transfer, assuming such holder of Common Shares of the Company (i) is not a Person with which the Company consolidated or into which
the Company merged or which merged into the Company or to which such sale or transfer was made, as the case may be (“constituent Person”), or an Affiliate of a constituent
Person and (ii) failed to exercise his rights of election, if any, as to the kind or amount of securities, cash and other property receivable upon such consolidation, merger, sale or
transfer (provided that if the kind or amount of securities, cash and other property receivable upon such consolidation, merger, sale or transfer is not the same for each Common
Share of the Company held immediately prior to such consolidation, merger, sale or transfer by others than a constituent Person or an Affiliate thereof and in respect of which
such rights of election shall not have been exercised (“non-electing share”), then for the purpose of this Section the kind and amount of securities, cash and other property
receivable upon such consolidation, merger, sale or transfer by each non-electing share shall be deemed to be the kind and amount so receivable per share by a plurality of the
non-electing shares), and assuming, if such consolidation, merger, sale or transfer is prior to the Initial Conversion Date, that the Securities were convertible at the time of such
consolidation, merger, sale or transfer at the initial conversion price specified in Section 15.02 as adjusted from the date of establishment of the Initial Conversion Price with
respect to Securities of a series to such time pursuant to paragraphs (1), (2), (3), (4) and (7) of Section 15.05. Such supplemental indenture shall provide for adjustments which,
for events subsequent to the effective date of such supplemental indenture, shall be as nearly equivalent as may be practicable to the adjustments provided for in this Article.
The above provisions of this Section shall similarly apply to successive consolidations, mergers, sales or transfers.

 
Section 15.13. Responsibility of Trustee.
 

The Trustee shall not at any time be under any duty or responsibility to any Holder of a Security to make or cause to be made any adjustment of the conversion price, or
to determine the price of Common Shares or any other security, whether any facts exist which may require any such calculation with respect to, or adjustment, or with respect to
the nature or extent of any such adjustment when made, or with respect to any method employed, or herein or in any supplemental indenture provided to be employed, in
making the same. The Trustee shall not be accountable with respect to the validity or value (or the kind or amount) of any Common Shares or of any securities or property which
may at any time be issued or delivered upon conversion of any Security; and the Trustee makes no representation with respect thereto. The Trustee shall not be responsible for
any failure of the Company to issue, transfer or deliver any Common Shares or stock certificates or other securities or property upon surrender of any Security for the purpose of
conversion or to comply with any of the covenants of the Company contained in this Article Fifteen.

 
This instrument may be executed in any number of counterparts, each of which so executed shall be deemed to be an original, but all such counterparts shall together

constitute but one and the same instrument.
 
IN WITNESS WHEREOF, the parties hereto have caused this Indenture to be duly executed as of the day and year first above written.
 

VERSUS SYSTEMS INC.  
  
By:                                                                           
Name:   
Title:   
  
_______________________________________,
  
as Trustee  
By:   
Name:   
Title:   
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Exhibit 5.1
 

 
 

March 24, 2022
 
Versus Systems Inc.
6701 Center Drive West, Suite 480
Los Angeles, CA 90445
 

Re: Versus Systems Inc. – Form F-3
 
Ladies and Gentlemen:
 

We have acted as British Columbia counsel to Versus System Inc. (the “Corporation”) in connection with the preparation of a Registration Statement on Form F-3
(the “Registration Statement”) under the United States Securities Act of 1933, as amended (the “Act”), relating to the potential issuance and sale by the Corporation of (i) up
to an aggregate of US$25 million of securities of the Corporation (collectively, the “Securities”) pursuant to one or more prospectus supplements (each a “Prospectus
Supplement”) to the Registration Statement to be filed by the Corporation from time to time. We have examined and relied upon (a) the Registration Statement, (b) the
Corporation’s Certificate of Continuation, Certificate of Name Change, Notice of Articles and Articles, as currently in effect, and (c) originals or copies certified to our
satisfaction of such records, documents, certificates, memoranda and other instruments as in our judgment are necessary or appropriate to enable us to render the opinion
expressed below. We have assumed the authenticity of all documents submitted to us as originals, the genuineness of all signatures and the conformity to authentic originals of
all documents submitted to us as copies. We have also assumed the legal capacity for all purposes relevant hereto of all natural persons. As to questions of fact material to our
opinions, we have relied upon certificates of officers of the Corporation and of public officials.

 
The Securities of the Corporation which may be offered under the Registration Statement include the following:
 
● common shares of the Corporation (“Shares”), including shares issuable upon exercise or conversion, as applicable, of Debt Securities, Subscription

Receipts, Rights (as defined below) or comprising Units (as defined below),
 

● senior and subordinated debt securities of the Corporation, in one or more series (“Debt Securities”),
 

● subscription receipts to receive Shares, Warrants (as defined hereinafter) or a combination of Shares and Warrants (“Subscription Receipts”),
 

● warrants to purchase Shares of the Corporation (“Warrants”) which may be issued under a warrant indenture to be entered into with a warrant agent to
be selected by the Corporation, including warrants to purchase Shares issuable upon exercise or conversion, as applicable, of Debt Securities,
Subscription Receipts, Rights or comprising Units,

 
● rights to purchase Debt Securities, Shares or other Securities (“Rights”), and

 
● units comprised of a combination of the securities described above (“Units”).
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Our opinion herein is limited to the laws of the Province of British Columbia and the federal laws of Canada applicable therein now in effect (the “Applicable Law”).
We express no opinion as to whether the laws of any particular jurisdiction other than those identified above are applicable to the subject matter hereof. We assume no
obligation to revise or supplement this opinion should any applicable laws be changed subsequent to the date hereof by legislative action, judicial decision or otherwise or if
there is a change in any fact or facts after the date hereof. Where our opinion refers to any of the Securities as being “fully paid and non-assessable”, no opinion is expressed as
to actual receipt by the Corporation of the consideration for the issuance of such shares or as to the adequacy of any consideration received.

 
We assume, based on advise previously received from the corporation, that the applicable agreements relating to any of the Securities will be governed by the laws of a

jurisdiction outside of Canada.
 
Based on and subject to the foregoing assumptions and qualifications we are of the opinion that:

 
1. With respect to the issuance of any Shares which may be offered pursuant to the Registration Statement, including without limitation Shares issuable upon

conversion or exercise of any other Securities that are convertible or exercisable into Shares, which may be offered pursuant to the Registration Statement, when (a) the issuance
of the Shares as fully-paid and non-assessable Shares, and the sale of Shares, and, if certificated, the certificates representing the Shares have been duly authorized and approved
by all necessary corporate action in conformity with the constating documents (as then in effect), and the Business Corporations Act (British Columbia) (the “BCBCA”) (as then
in effect), and does not violate any Applicable Law or result in a default under or breach of any agreement or instrument binding upon the Corporation and comply with any
requirement or restriction imposed by any court or governmental body of Canada or British Columbia having jurisdiction over the Corporation; (b) the full consideration,
determined to be adequate by the Corporation’s board of directors, which is at least equal to the issue price of the such Shares, has been received by the Corporation; and (c) if
certificated, the certificates representing the Shares have been duly executed and delivered by the proper officers of the Corporation to the purchasers thereof against payment of
the agreed-upon consideration therefor in the manner contemplated in the Registration Statement or any Prospectus Supplement relating thereto, the Shares will be validly
issued, fully paid, and non-assessable.
 

2. With respect to any Warrants which may be offered pursuant to the Registration Statement, when (a) the terms, creation, issuance (as fully paid and non-
assessable Warrants), and sale of, and performance under the Warrants, the applicable agreement relating to the Warrants, and the certificates representing the Warrants have
been duly authorized and approved by all necessary corporate action, in conformity with the constating documents (as then in effect), and the BCBCA (as then in effect), and do
not violate any Applicable Law or result in a default under or breach of any agreement or instrument binding upon the Corporation and comply with any requirement or
restriction imposed by any court or governmental body of Canada or British Columbia having jurisdiction over the Corporation; (b) the full consideration, determined to be



adequate by the Corporation’s board of directors for the Warrants has been received by the Corporation; (c) the certificates representing the Warrants have been duly executed,
countersigned, issued, and delivered in accordance with the applicable agreement relating to the Warrants to the purchasers thereof against payment of the agreed-upon
consideration therefor in the manner contemplated in the Registration Statement or any Prospectus Supplement relating thereto; and (d) the applicable agreement relating to the
Warrants has been duly executed, and delivered, such Warrants will be validly issued, fully paid and non-assessable Securities of the Corporation.

 

 

 

 
 

 
 

Page 3
 

3. With respect to any Debt Securities which may be offered pursuant to the Registration Statement, when (a) the terms, creation, issuance (as fully paid and non-
assessable Debt Securities), and sale of, and performance under the Debt Securities, and the certificates representing the Warrants have been duly authorized and approved by
all necessary corporate action, in conformity with the constating documents (as then in effect), and the BCBCA (as then in effect), and do not violate any Applicable Law or
result in a default under or breach of any agreement or instrument binding upon the Corporation and comply with any requirement or restriction imposed by any court or
governmental body of Canada or British Columbia having jurisdiction over the Corporation; (b) the full consideration, determined to be adequate by the Corporation’s board of
directors for the Debt Securities has been received by the Corporation; and (c) the certificates representing the Debt Securities have been duly executed, countersigned, issued,
and delivered in accordance with the applicable agreement relating to the Debt Securities to the purchasers thereof against payment of the agreed-upon consideration therefor in
the manner contemplated in the Registration Statement or any Prospectus Supplement relating thereto, such Debt Securities will be validly issued, fully paid and non-assessable
Securities of the Corporation.
 

4. With respect to any Subscription Receipts which may be offered pursuant to the Registration Statement, when (a) the terms, creation, issuance, (as fully paid
and non-assessable Subscription Receipts) and sale of, and performance under the Subscription Receipts, and the certificates representing the Subscription Receipts have been
duly authorized and approved by all necessary corporate action, in conformity with the constating documents (as then in effect), and the BCBCA (as then in effect), and do not
violate any Applicable Law or result in a default under or breach of any agreement or instrument binding upon the Corporation and comply with any requirement or restriction
imposed by any court or governmental body of Canada or British Columbia having jurisdiction over the Corporation; (b) the full consideration, determined to be adequate by
the Corporation’s board of directors for the Subscription Receipts has been received by the Corporation; and (c) the certificates representing the Subscription Receipts have
been duly executed, countersigned, issued, and delivered in accordance with the applicable agreement relating to the Subscription Receipts to the purchasers thereof against
payment of the agreed-upon consideration therefor in the manner contemplated in the Registration Statement or any Prospectus Supplement relating thereto, such Subscription
Receipts will be validly issued, fully paid and non-assessable Securities of the Corporation.
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5. With respect to any Rights which may be offered pursuant to the Registration Statement, when (a) the terms, creation, issuance (as fully paid and non-assessable
Rights), and sale of, and performance under the Rights, the applicable agreement relating to the Rights, and the certificates representing the Rights have been duly authorized
and approved by all necessary corporate action, in conformity with the constating documents (as then in effect), and the BCBCA (as then in effect), and do not violate any
Applicable Law or result in a default under or breach of any agreement or instrument binding upon the Corporation and comply with any requirement or restriction imposed by
any court or governmental body of Canada or British Columbia having jurisdiction over the Corporation; (b) the full consideration, determined to be adequate by the
Corporation’s board of directors for the Rights has been received by the Corporation; and (c) the certificates representing the Rights have been duly executed, countersigned,
issued, and delivered in accordance with the applicable agreement relating to the Rights to the purchasers thereof against payment of the agreed-upon consideration therefor in
the manner contemplated in the Registration Statement or any Prospectus Supplement relating thereto, such Rights will be validly issued, fully paid and non-assessable
Securities of the Corporation.
 

6. With respect to any Units which may be offered pursuant to the Registration Statement, when (a) the terms, creation, issuance (as fully paid and non-assessable
Units) and sale of, and performance under the Units, and the certificates representing the units have been duly authorized and approved by all necessary corporate action,
including the authorization of the issuance and reservation (if appropriate) of any Shares and Warrants to be issued pursuant to the Units, in conformity with the constating
documents (as then in effect), and the BCBCA (as then in effect), and do not violate any Applicable Law or result in a default under or breach of any agreement or instrument
binding upon the Corporation and comply with any requirement or restriction imposed by any court or governmental body of Canada or British Columbia having jurisdiction
over the Corporation; (b) the full consideration, determined to be adequate by the Corporation’s board of directors for the Units has been received by the Corporation; and (c)
the certificates representing the Units have been duly executed, countersigned, issued, and delivered in accordance with the applicable agreement relating to the Units to the
purchasers thereof against payment of the agreed-upon consideration therefor in the manner contemplated in the Registration Statement or any Prospectus Supplement relating
thereto;, such Units will be validly issued, fully paid and non-assessable Securities of the Corporation.
 

We hereby consent to the use of our name in, and the filing of this opinion as an exhibit to, the Registration Statement. In giving this consent, we do not thereby admit
that we are in the category of persons whose consent is required under the Securities Act or the rules and regulations promulgated thereunder. This opinion is expressed as of the
date hereof unless otherwise expressly stated, and we disclaim any undertaking to advise you of any subsequent changes of the facts stated or assumed herein or any subsequent
changes in Applicable Law.

 
 Yours truly,
  
 /s/ Fasken Martineau DuMoulin LLP
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March 24, 2022

 
Board of Directors
Versus Systems Inc.
1558 West Hastings Street
Vancouver BC V6G 3J4 Canada
 

Re: Registration Statement on Form F-3 for Versus Systems Inc.
 
Ladies and Gentlemen:
 

We have acted as U.S. counsel to Versus System Inc., a corporation incorporated under the laws of the province of British Columbia, Canada (the “Company”), in
connection with the preparation of a registration statement on Form F-3 (the “Registration Statement”) filed by the Company with the Securities and Exchange Commission (the
“Commission”) pursuant to the Securities Act of 1933, as amended (the “Act”), with respect to the registration and public offering by the Company, from time to time, pursuant
to Rule 415 under the Act, of up to $25,000,000 in aggregate amount of securities, consisting of the following:

 
(i) common shares, without par value, of the Company (“Common Shares”);

 
(ii) senior debt securities of the Company (the “Senior Debt Securities”) and subordinated debt securities of the Company (the “Subordinated Debt Securities” and,

collectively with the Senior Debt Securities, “Debt Securities”);
 

(iii) subscription receipts for Common Shares, Warrants (as hereinafter defined) or a combination of Common Shares and Warrants (“Subscription Receipts”);
 

(iv) warrants to purchase Common Shares (“Warrants”);
 

(v) rights for the purchase of Debt Securities, Common Shares or other securities of the Company (“Rights”); and
 

(vi) units comprised of one or more of the securities described above in any combination (“Units”).
 

The Common Shares, Debt Securities, Subscription Receipts, Warrants, Rights and Units are referred to herein as the “Securities.” The Senior Debt Securities are to be
issued pursuant to a Senior Debt Indenture (the “Senior Indenture”), and the Subordinated Debt Securities are to be issued pursuant to a Subordinated Debt Indenture (the
“Subordinated Indenture”), the forms of which have been filed as exhibits to the Registration Statement (collectively, the “Indentures”) and are to be entered into, in each case,
between the Company and a trustee (the “Trustee”).
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This opinion is being furnished in accordance with the requirements of Item 601(b)(5) of Regulation S-K under the Act in respect of the Debt Securities and the

Warrants.
 
In connection with this opinion, we have relied as to certain matters of fact, without investigation, upon a certificate of an officer of the Company. We have also relied,

to the extent we have determined such reliance to be appropriate, without independent investigation and with the permission of Fasken Martineau DuMoulin LLP, on the
opinion of Fasken Martineau DuMoulin LLP dated of even date herewith, as Canadian counsel to the Company, which is filed as Exhibit 5.1 to the Registration Statement. We
have also examined originals or copies, certified or otherwise identified to our satisfaction, of such instruments, documents and records as we have deemed relevant and
necessary to examine for the purpose of this opinion, including (i) the Registration Statement, (ii) the form of Senior Indenture filed as an exhibit to the Registration Statement
and (iii) the form of Subordinated Indenture filed as an exhibit to the Registration Statement.

 
In connection with this opinion, we have assumed at all applicable times the legal capacity of all natural persons, the accuracy and completeness of all documents and

records that we have reviewed, the genuineness of all signatures, the due authority of the parties signing such documents, the authenticity of the documents submitted to us as
originals and the conformity to authentic original documents of all documents submitted to us as certified, conformed or reproduced copies. With respect to documents executed
or to be executed by parties other than the Company, we have assumed that such parties had or will have the power, corporate or other, to enter into and perform all obligations
thereunder and have also assumed the valid existence of such parties, the due authorization by all requisite action, corporate or other, and execution and delivery by such parties,
of such documents and the validity and binding effect thereof on such parties.

 
In addition, we have assumed that (i) the Registration Statement, and any amendments thereto (including post-effective amendments), will have become effective

under the Act and such effectiveness shall not have been terminated or rescinded, (ii) a prospectus supplement and any required pricing supplement will have been timely filed
with the Commission describing Debt Securities and Warrants offered thereby, (iii) all Debt Securities and Warrants will be issued and sold in the manner stated in the
Registration Statement, the applicable prospectus supplement and any applicable pricing supplement, (iv) a definitive purchase, underwriting or similar agreement with respect
to any Debt Securities and any Warrants offered will have been duly authorized and validly executed and delivered by the Company and the other parties thereto, (v) any
Securities issuable upon conversion, exchange or exercise of any Debt Securities and any Warrants being offered will be duly authorized, created and, if appropriate, reserved
for issuance upon such conversion, exchange or exercise, (vi) there shall be no terms or provisions contained in any agreement pursuant to which any Securities are to be issued
that would affect the opinions rendered herein, (vii) any agreement pursuant to which any Securities shall be offered shall be governed by New York law, (viii) the Company’s
entry into the Senior Indenture in the form of Exhibit 4.1 to the Registration Statement shall be duly authorized and approved, and the Senior Indenture shall be entered into by
the Company and the Trustee in the form of Exhibit 4.1 to the Registration Statement, (ix) the Company’s entry into the Subordinated Indenture in the form of Exhibit 4.2 to the
Registration Statement shall be duly authorized and approved, and the Subordinated Indenture shall be entered into by the Company and the Trustee in the form of Exhibit 4.2
to the Registration Statement, and (x) all actions are taken by the Company (A) so as not to violate the Company’s certificate of incorporation and articles and memorandum and
articles of association, in each case, then in effect or any applicable law or result in a default under or breach of any agreement or instrument binding upon the Company and (B)
so as to comply with any requirement or restriction imposed by any court or governmental body having jurisdiction over the Company.
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Our opinions set forth below are subject to (i) the effects of bankruptcy, insolvency, reorganization, receivership, moratorium or other laws affecting the rights and

remedies of creditors generally (including, without limitation, the effect of statutory and other law regarding fraudulent conveyances, fraudulent transfers and preferential
transfers), (ii) the exercise of judicial discretion and the application of principles of equity, good faith, fair dealing, reasonableness, conscionability and materiality (regardless of
whether the enforceability of Debt Securities and Warrants, to the extent applicable, are considered in a proceeding at law or in equity), (iii) the possible unenforceability of
indemnity, exculpation and contribution provisions, (iv) the effect and possible unenforceability of choice of law provisions, (v) the possible unenforceability of provisions
purporting to waive rights or defenses where such waiver is against public policy, (vi) the possible unenforceability of provisions purporting to exonerate any party for
negligence or malfeasance, or to negate any remedy of any party for fraud, (vii) the possible unenforceability of forum selection clauses, (viii) the possible unenforceability of
provisions permitting modification of an agreement only in writing, and (ix) the possible unenforceability of provisions purporting to allow action without regard to mitigation
of damages.

 
On the basis of the foregoing and the other matters set forth herein, we hereby are of the opinion that:
 

(1) Debt Securities. With respect to any series of Debt Securities to be issued under either the Senior Indenture or Subordinated Indenture, when (a) the Trustee is
qualified to act as Trustee under the Senior Indenture or Subordinated Indenture, as applicable, (b) the Trustee has duly executed and delivered the Senior Indenture or
Subordinated Indenture, as applicable, (c) the Senior Indenture or Subordinated Indenture, as applicable, has been duly authorized and validly executed and delivered by the
Company to the Trustee, (d) the Senior Indenture or Subordinated Indenture, as applicable, has been duly qualified under the Trust Indenture Act of 1939, as amended, (e) the
Board of Directors of the Company or a duly constituted and acting committee thereof (such Board of Directors or committee being hereinafter referred to as the “Board”) has
taken all necessary corporate action to approve the issuance and terms of such Debt Securities, the terms of the offering thereof and related matters, and (f) such Debt Securities
have been duly executed, authenticated, issued and delivered in accordance with (i) the provisions of the Senior Indenture or Subordinated Indenture, as applicable, and (ii) the
applicable definitive purchase, underwriting or similar agreement approved by the Board and duly executed and delivered by the Company, upon payment of the consideration
therefor as provided therein, such Debt Securities will constitute valid and binding obligations of the Company.

 
(2) Warrants. With respect to any Warrants, when (a) the Board has taken all necessary corporate action to approve the issuance and terms of such Warrants, the

terms, execution and delivery of the warrant agreement relating to the Warrants (“Warrant Agreement”), the terms of the offering thereof and related matters, (b) the Warrant
Agreement has been duly authorized and validly executed and delivered by all of the parties thereto, and (c) such Warrants have been duly executed, attested, issued and
delivered by duly authorized officers of the Company in accordance with (i) the provisions of the applicable Warrant Agreement and (ii) the applicable definitive purchase,
underwriting or similar agreement approved by the Board and duly executed and delivered by the Company, or upon the conversion, exercise or exchange of other Securities in
accordance with the terms of such Securities or the instrument governing such Securities providing for such conversion, exercise or exchange as approved by the Board, upon
payment of the consideration therefor as provided therein, such Warrants will constitute valid and binding obligations of the Company.
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Our opinions expressed above are subject to all of the limitations and qualifications contained herein. Our opinions expressed above are limited to the laws of the State

of New York, and we do not express any opinion herein concerning any other law. In addition, we express no opinion herein concerning any statutes, ordinances, administrative
decisions, rules or regulations of any county, town, municipality or special political subdivision (whether created or enabled through legislative action at the federal, state or
regional level). This opinion is given as of the date hereof and as of the effective date of the Registration Statement, and we assume no obligation to update or supplement this
opinion to reflect any changes that may thereafter occur or be brought to our attention.

 
We hereby consent to the filing of this opinion with the Commission as Exhibit 5.2 to the Registration Statement. We also consent to the reference to our firm under

the caption “Legal Matters” in the prospectus constituting a part of the Registration Statement. In giving this consent, we do not thereby admit that we are experts within the
meaning of Section 11 of the Act or included in the category of persons whose consent is required under Section 7 of the Act or the rules and regulations of the Commission.

 
 Very truly yours,
  
 /s/ Pryor Cashman LLP
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CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 
We consent to the use in this Registration Statement on Form F-3 of our report dated November 30, 2021, relating to the consolidated financial statements of Versus Systems
Inc., which is part of this Registration Statement.
 
We also consent to the reference to us under the caption “Experts” in the Prospectus.
 
 /s/ DAVIDSON & COMPANY LLP
Vancouver, Canada Chartered Professional Accountants
  
March 24, 2022  
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18012 Sky Park Circle, Suite 200
Irvine, California 92614
tel 949-852-1600
fax 949-852-1606
www.rjicpas.com

 
CONSENT OF INDEPENDENT AUDITOR

 
We consent to the use in this Registration Statement on Form F-3 of our report dated August 16, 2021 relating to the consolidated financial statements of Xcite Interactive, Inc.
as of and for the years ended December 31, 2020 and 2019 and consent to the reference to our Firm under the caption “Experts” in the Registration Statement.
  

 
 
Irvine, California
March 24, 2022
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EX-FILING FEES
 

Calculation of Filing Fee Tables
 

Form F-3
(Form Type)

 
Versus Systems Inc.

(Exact Name of Registrant as Specified in its Charter)
 

Table 1: Newly Registered and Carry Forward Securities
 

  
Security

Type  

Security
Class
Title  

Fee
Calculation

or Carry
Forward

Rule  
Amount

Registered  

Proposed
Maximum
Offering
Price Per

Unit  

Maximum
Aggregate
Offering
Price(3)  

Fee
Rate  

Amount of
Registration

Fee(2)  

Carry
Forward

Form
Type  

Carry
Forward

File
Number  

Carry
Forward

Initial
effective

date  

Filing Fee
Previously

Paid In
Connection

with
Unsold

Securities
to

be Carried
Forward

Newly Registered Securities
Fees to Be

Paid  Equity  
Common Shares,

no par value                     
             
Fees to Be

Paid  Debt  
Debt

Securities(4)                     
             
Fees to Be

Paid  Other  Warrants                     
             
Fees to Be

Paid  Other  
Subscription

Receipts                     
                         

Fees to Be
Paid  Other  Rights                     

             

Fees to Be
Paid  

Other
Unallocated
(Universal)

Shelf  Units  
Rule 

457(o)  (1)  (2)  $25,000,000  $92.70  $2,317.50         
             

Fees
Previously

Paid                         
Carry Forward Securities

             
Carry

Forward
Securities                         
          
  Total Offering Amounts   $25,000,000    $2,317.50         
          
  Total Fees Previously Paid        $0         
          
  Total Fee Offsets       $0         
          
  Net Fee Due       $2,317.50         

 

 

 

 
(1) There are being registered hereunder such indeterminate number of the securities of each identified class being registered as may be sold by the registrant from time to time at

indeterminate prices, with the maximum aggregate public offering price not to exceed $25,000,000. Also includes such indeterminate number of securities of the registrant as
may be issued upon exercise, conversion or exchange of these securities. Separate consideration may or may not be received for securities that are issuable upon exercise,
conversion or exchange of other securities.

 
(2) The proposed maximum aggregate price per unit of each class of securities will be determined from time to time by the registrant in connection with the issuance by the

registrant of the securities registered hereunder and is not specified as to each class of securities pursuant to the General Instruction II.C. of Form F-3 under the Securities Act
of 1933, as amended, or the Securities Act.

 
(3) Estimated solely for the purpose of calculating the registration fee pursuant to Rule 457(o) under the Securities Act with respect to the securities to be sold by the registrant. In

no event will the aggregate offering price of all securities sold by the registrant from time to time pursuant to this registration statement exceed $25,000,000.
 
(4) If any debt securities are issued at an original issue discount, then the offering price of such debt securities shall be in such greater principal amount as shall result in a

maximum aggregate offering price not to exceed $25,000,000, less the aggregate dollar amount of all securities previously issued hereunder.
 
 



 
 


